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1 

2 

(Proceedings begin at 10:26 a.m.) 

THE CLERK: All rise. This United States 

3 Bankruptcy Court is now in session, the Honorable Alan 

4 Koschik presiding. 

5 THE COURT: Please be seated. All right, 

6 sorry for the delay. Please call the case. 

7 THE CLERK: Case Number 18-50757, FirstEnergy 

8 Solutions Corporation. 

9 THE COURT: All right. Let's start with 

10 appearances of counsel. We have a loaded courtroom 

11 here. 

12 

13 

MR. ALBERINO: Your Honor, Scott Alberino 

from Akin Gump, on behalf of the Debtors. Joining with 

14 me today in the courtroom is Brad Kahn and Abid Qureshi 

15 from Akin Gump, along with Kate Bradley and Bridget 

16 Frankl in. 

17 

18 

THE COURT: Thank you. 

MS. PATTON: Good morning, Your Honor. 

19 Tiiara Patton behalf of the United States Trustee. 

20 

21 

THE COURT: Good morning, Ms. Patton. 

MR. TENENBAUM: Good morning, Your Honor. 

22 Alan Tenenbaum from the Department of Justice for the 

23 United States on behalf of EPA and NRC. Also with me 

24 from my office is Pat Casey and Nick McDaniel. 

25 THE COURT: Thank you Mr. Tenenbaum. 
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1 MR. FLECK: Your Honor, good morning. Evan 

2 Fleck of Milbank on behalf of the Official Committee of 

3 Unsecured Creditors. Your Honor, I'm joined by Parker 

4 Milender of my firm, as well as Rocco Debitetto and Dan 

5 DeMarco of Hahn Loeser. 

6 

7 

THE COURT: All right. Thank you, gentlemen. 

MS. GOLDSTEIN: Joyce Goldstein from 

8 Goldstein Gragel, on behalf of the Unions, and I'm here 

9 today with Richard Stoper. 

10 THE COURT: All right. Thank you, Ms. 

11 Goldstein. Yes, sir. 

12 

13 General 

MR. IDZKOWSKI: Your Honor, Ohio Attorney 

or an Assistant Ohio Attorney General, Mike 

14 Idzkowski, on behalf of the Ohio EPA and the Ohio 

15 Department of Natural Resources. 

16 

17 

THE COURT: Thank you, sir. 

MS. PHAM: Good morning, Your Honor. 

18 Danielle Pham on behalf of the United States, for FERC. 

19 

20 

21 

THE COURT: Thank you very much. Yes, ma'am. 

MS. CHAE: Good morning, Your Honor. Sonia 

22 Chae for the Securities and Exchange Commission. 

23 THE COURT: Thank you. Welcome. Anyone 

24 else? Anybody by -- yes, sir. 

25 MR. SHIFER: Good morning, Your Honor. 
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1 Joseph Shifer of Kramer Levin for the Ad Hoc 

2 Noteholders Group. I'm also joined by (inaudible) 

3 THE COURT: All right, thank you, both of 

4 you. Yeah, so you can step up since you're so far in 

5 the back. 

6 MR. SORKIN: Good morning, Andrew Sorkin, 

7 Latham & Watkins, on behalf of the Mansfield 

8 Certificate Holders Group. 

THE COURT: All right, thank you. 9 

10 MR. McCLINTOCK: Good morning, Your Honor. 

11 Matt Mcclintock on behalf of Sierra Club. 

12 THE COURT: Thank you. Can you pick up these 

13 voices? If you could come closer to the microphone, 

14 thank you. 

15 MR. KLEIN: Darren Klein from Davis, Polk & 

16 Wardwell, on behalf of the FES Creditor Group. 

17 

18 

THE COURT: Thank you. 

MR. MEYERS: Good morning, Your Honor. Todd 

19 Meyers, Kilpatrick Townsend, on behalf of Wilmington 

20 Savings Fund Society, as Trustee for the pass-through 

21 certificates. 

22 

23 

THE COURT: All right. Thank you, sir. 

MR. WEARSCH: Good morning, Your Honor. 

24 Wearsch and Dan Reynolds of Jones Day on behalf of 

25 FirstEnergy Corp. 

Tom 
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1 

2 

THE COURT: Thank you. 

MR. LERNER: Good morning, Your Honor. 

3 Stephen Lerner, Squire, Patton, Boggs, on behalf of the 

4 Board of Directors of FirstEnergy Corp. 

5 

6 

THE COURT: Thank you. 

MS. KEARNEY: Good morning, Your Honor. 

7 Margrethe Kearney on behalf of the Environmental Law 

8 and Policy Center, Ohio Citizen Action, Ohio 

9 Environmental Council and the Environmental Defense 

10 Fund, which we refer to as the Citizen Organizations, 

11 and with me today is Andrene Dabaghi. 

12 

13 

THE COURT: Thank you. 

MR. GWYNNE: Good morning, Your Honor. Kurt 

14 Gwynne from Reed Smith on behalf of the Bank of New 

15 York Mellon Trust Company, as Indenture Trustee for the 

16 Pollution Control Bonds and the FES Corporate Notes. 

17 

18 

THE COURT: Thank you. 

MR. BECK: Good morning, Your Honor. David 

19 Beck, Carpenter, Lipps & Leland, as special outside 

20 counsel for the Office of the Ohio Consumers' Counsel. 

21 

22 

THE COURT: Thank you, sir. 

MR. BURKE: Good morning, Your Honor. 

23 Michael Burke, Sidley Austin, for MetLife Capital 

24 Limited Partnership. 

25 THE COURT: Thank you. I assume everyone is 
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1 here as opposed to by phone, but does anybody want to 

2 make a stated appearance by telephone? All right. 

3 

4 

Well go ahead, ma'am. 

MS. GRABOWSKI: Barbara Grabowski with the 

5 Commonwealth of Pennsylvania, Department of 

6 Environmental Protection. 

7 

8 

THE COURT: Thank you. Anyone else by phone? 

MS. KANOVA: And Vera Kanova with the 

9 Pennsylvania Department of Environmental Protection. 

10 

11 

THE COURT: Thank you. 

MR. KAPLAN: Good morning, Your Honor. Gary 

12 Kaplan, Farella, Braun & Martel, for Maryland Solar. 

13 THE COURT: Thank you. Kirkland and Ellis? 

14 Okay. Go ahead. You've all outdone yourselves. How 

15 do you want to proceed? 

16 MR. ALBERINO: Well, I'd just ask you to 

17 approve everything right now. 

18 THE COURT: Do you want that answer right 

19 now? 

20 MR. ALBERINO: Why don't we go through the 

21 presentation? Your Honor, a few opening remarks I'd 

22 like to make, and as we run through the remarks, I will 

23 also highlight for you, I think, where things stand 

24 status-wise, and I want to go through at least the 

25 Debtors' suggested process for kind of running through 
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1 the objections today. 

2 

3 

4 

THE COURT: All right. 

MR. ALBERINO: So, Your Honor, today is a 

momentous day for the Debtors. We are seeking approval 

5 of our disclosure statement and solicitation procedures 

6 for our Second Amended Joint Chapter 11 Plan. We're 

7 seeking authorization to perform under the 

8 Restructuring Support Agreements, and we're also 

9 seeking approval of accompanying confirmation schedule 

10 procedures. 

11 Your Honor, one year ago I stood before Your 

12 

13 

Honor at the First Day Hearing. And that was a time of 

great uncertainty for the Debtors. There were no 

14 assurances of our path forward for the businesses, much 

15 less for the direction of these Chapter 11 cases. 

16 We did, however, have a vision of how we 

17 could develop restructuring options with the help of 

18 our stakeholders, a vision to improve operations and 

19 lower costs at our nuclear and fossil power plants, and 

20 also a vision of how we could resolve the thorniest of 

21 historical legacy issues with our parent company. 

22 This vision was carried out through a number 

23 of different processes in this Court. First, through 

24 the process support agreements, which enabled us to 

25 begin the diligence process with our stakeholder groups 
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1 to evaluate whether there was a pathway to reorganize 

2 the business. 

3 Second, Your Honor, was through our 

4 standstill agreement and their accompanied protocol, 

5 which allowed us to address historical legacy issues 

6 with the parent company in an efficient, controlled and 

7 deliberate manner, as opposed to the cases evolving 

8 into significant, protracted and expensive litigation. 

9 Third, Your Honor, we did this through the FE 

10 settlement agreement, which we negotiated over the 

11 summer, which was approved this fall, which resolved a 

12 lot of very important issues between the parent company 

13 and the Debtors, you know, and established a foundation 

14 for us, you know, to build the plan upon. 

15 And finally, Your Honor, now here today, with 

16 a plan of reorganization, that despite objections, 

17 which are on file today, you know, has widespread 

18 support amongst our Creditor groups and the Creditors 

19 in these cases. 

20 When the case started, we weren't sure where 

21 this was heading, and we weren't sure what our 

22 Creditors were going to get. But I think through a lot 

23 of hard work, through the efforts of many people, some 

24 of whom are in this courtroom and many who are not in 

25 this courtroom, we're in a position today where the 
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1 Company will actually be in a position to emerge from 

2 bankruptcy, recapitalized on sound financial footing, 

3 and in a position to provide, you know, value 

4 maximizing recoveries to our Creditor groups. 

5 The RSA and the plan, Your Honor, was not 

6 

7 

arrived at overnight. We've been through this 

territory before in this Court. After the settlement 

8 was approved we began a long negotiation period with 

9 the Creditors' Committee and the various Ad Hoc 

10 Creditor Groups, as well as other Creditors that were 

11 Creditors of the estate and have interest in how the 

12 allocation issues and the plan was going to be put 

13 together. 

14 As reflected in the RSA and the plan, we 

15 believe we were able to reach consensus on a value 

16 maximizing path, which we believe is the best 

17 opportunities to successfully restructure our 

18 businesses for the benefit of all of our stakeholders, 

19 you know, including the objecting parties who are here 

20 today. 

21 In addition, Your Honor, the parties resolved 

22 complex and interwoven disputes between and amongst the 

23 Debtors and their Creditors relating to valuation 

24 issues, asset allocation, settlement value allocation 

25 and thorny pre and post-petition inter-company claim 
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1 issues. 

2 We're proud to be here today, Your Honor, 

3 after a lot of hard work, and we believe we have a 

4 viable and lawful path to emerge from Chapter 11. 

5 Your Honor, for the agenda today what I'd 

6 like to do first in terms of processes, I would like to 

7 start with the disclosure statement. We have made a 

8 number of changes to the plan and disclosure statement 

9 since objections came in late last week. I believe on 

10 your desk you have a cumulative redline that reflects 

11 all the changes to both the plan and DS from the filing 

12 date through late last night. 

13 We've also included some incremental change 

14 pages that show you the changes that were made between 

15 Sunday afternoon, when we filed the amended plan, and 

16 some additional changes that we agreed to between 

17 

18 

Sunday afternoon and late last night. So you should 

have a cumulative reflection of everything. The change 

19 pages will show you the additional changes that we 

20 made. 

21 Your Honor, second, what we'd like to do as 

22 we go through the disclosure statement is run through 

23 all of our issues in the DS. There are a number of 

24 disclosure-related issues that remain open, despite our 

25 efforts to try to resolve as many as we could, and 
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1 obviously we have issues in the objections that we 

2 believe are confirmation objections, but we believe, 

3 you know, parties who are objecting want to raise those 

4 issues with the Court today. We're prepared to address 

5 those issues, as well. 

6 What I'd like to do is run through the issues 

7 from the Debtors' perspective, and then I'm going to 

8 take a seat and let the objecting parties, and there 

9 are several, raise their issues to the DS, both in 

10 terms of adequacy of disclosure issues, as well as 

11 confirmation related objections that are imbedded in 

12 the objections. 

13 Assuming we can make our way through all 

14 those issues, Your Honor, we would suggest with Your 

15 Honor's permission addressing the RSA issues, which are 

16 I think more limited in scope, you know, to a 

17 conclusion of the arguments on the disclosure statement 

18 hearing, and lastly on the confirmation schedule, 

19 although we may wind up getting into elements of that 

20 as we run through some of the disclosure issues, you 

21 know, we would suggest that to the extent we have not 

22 spread away all those points, that we address that at 

23 the end. 

24 THE COURT: All right. 

25 MR. ALBERINO: So Your Honor, before we jump 
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1 into the DS objections, I want to make a few 

2 observations about the nature and type of disclosure 

3 statement objections that the Company is facing. At 

4 this stage of the case the objecting parties, you know, 

5 fall into several categories. 

6 Number one, we have, you know, several state 

7 and federal agencies that are in the courtroom today 

8 

9 

that have filed objections. And I'm not going to name 

all the agencies. They're named in our papers, and if 

10 I fail to name them, I'm sure they'll get up and name 

11 themselves today, but we recognize that there are 

12 numerous Ohio, Pennsylvania and Federal agencies that 

13 have raised issues here. 

14 Number two, Your Honor, there are several 

15 environmental public interest groups, ELPC is here, as 

16 well as Sierra Group, that filed objections to this 

17 disclosure statement. 

18 The next category we refer to as kind of PPA 

19 appellants. There are some limited issues that both 

20 OVEC and Maryland Solar have raised, in addition to 

21 FERC, with respect to some of the PPA issues. And 

22 finally, Your Honor, the Unions I believe have an issue 

23 that they'd like to raise today, as well, on the DS. 

24 The parties who are not objecting though are 

25 numerous. There are, you know, many Creditor 
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1 constituencies that are in this courtroom today that 

2 have been part of the RSA, who are outside the RSA, 

3 that have not objected to other elements of this plan, 

4 because the issues that we believe are raised in the 

5 disclosure statement issues, although they are 

6 meaningful issues and we -- and we will address them at 

7 today's hearing, we think the issues are important but 

8 narrow, relative to the other elements of the plan. 

9 Almost all of the objecting parties, Your 

10 Honor, are focused on the propriety and breadth of the 

11 non-Debtor release provisions in the plan, and there 

12 are several. There is the obviously the FE non-

13 Debtor release provisions, which are -- probably take 

14 center stage int eh release discussion. There are the 

15 third-party release provisions, which are the subject 

16 of objections related to the opt-in, opt-out issue on 

17 the ballots, and those are third-party releases that 

18 apply to other parties in this case, including the 

19 Debtors' restructuring support parties and Committee, 

20 and obviously the exculpation clause at the end of the 

21 day. 

22 The other objections, and these are not 

23 objections raised by all parties, focus on 

24 environmental issues. Some of the objections raise 

25 issues about our ongoing compliance with existing 
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1 environmental regulations, as well as raising 

2 feasibility concerns about our ability to fund plant 

3 closures and plant deactivations at some point down the 

4 road. 

5 The last group of issues, as we continue to 

6 funnel these down, some of the PPA parties have raised 

7 issues about the impact of a Sixth Circuit reversal 

8 prior to the effective date on the structure of our 

9 plan, you know, as well as the impact of consummation 

10 of the plan under appeal. 

11 

12 

And finally, Your Honor, the Unions have 

raised as well. Their issues, they're focused on 

13 protecting the bargained for rights for their 

14 represented employees, and ensuring that bargaining 

15 occurs in accordance with the CBA's and the Bankruptcy 

16 Code. 

17 Your Honor, while we're not ironed out every 

18 last issue in the cases, we think the list is 

19 narrowing, and we think it has narrowed significantly, 

20 and we are laser focused on working to resolve the 

21 remaining open issues, like heading into confirmation 

22 with these parties. 

23 The other opening remark I'd like to make, 

24 Your Honor, is just on the subject of some of the 

25 environmental compliance issues. Having run through 
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1 the objections, there just seems to be a disconnect 

2 between what we're reading in the objections and what 

3 our plan provides for, and the intentions of the 

4 Debtors under our plan. 

5 Your Honor, there is nothing there is 

6 nothing improper going on with respect to how the 

7 Debtors are addressing their environmental obligations 

8 under the plan. Implementation of the plan and 

9 consummation of our settlement agreement will 

10 recapitalize the Debtors and put us on sound financial 

11 footing to address our current and our future 

12 liabilities as an owner-operator of these plants. 

13 Based upon the objections though, it would 

14 appear that some of the objecting parties, you know, 

15 see the confirmation hearing as an appropriate forum to 

16 litigate theoretical future environmental remediation 

17 and closure issues. With all due respect, we submit 

18 the Bankruptcy Court is not the appropriate forum in 

19 which to adjudicate these issues. 

20 Given the highly regulated nature of the 

21 power industry, Your Honor, multiple agencies with 

22 regulatory authority over the Debtors are going to 

23 weigh in on the feasibility of this plan, whether it's 

24 in this Court or within their agencies. As you're 

25 aware, the Debtors nuclear power plants are heavily 
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1 regulated, given the public safety issues attendant to 

2 nuclear operations. Perhaps no business is as heavily 

3 regulated as are nuclear power plants. 

4 We take our responsibility seriously and 

5 compliance with the laws very seriously. If our plan 

6 put the safety of the communities where we operate at 

7 risk, we would not be here today on a plan. 

8 In any event, Your Honor, the NRC will 

9 evaluate the feasibility of our plan in connection with 

10 the licensing transfer process, and we are not asking 

11 the Court to limit the powers of the NRC in any way in 

12 connection with licensing. We understand that is a 

13 pathway we have to go down. 

14 Furthermore, Your Honor, with respect to our 

15 fossil power plants the only point we want to make, 

16 Your Honor, is that while we operate fossil power 

17 plants, these are ordinary industrial sites without 

18 extraordinary environmental liabilities. The 

19 impalements and landfills where coal ash was, and in 

20 some cases is still being deposited, are also heavily 

21 regulated, with our largest landfills and impalements 

22 subject to Agency approved and bonded closure plants. 

23 Those plans are not being impacted in any way 

24 by the Chapter 11 plan of this process. Importantly, 

25 Your Honor, the Debtors are not aware of any material 
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1 environmental compliance issues under any of the 

2 existing consent decrees or state or federal law. The 

3 plan will clearly provide that the Debtors will comply 

4 and perform under all of their existing environmental 

5 consent decrees, and will continue to remediate and 

6 comply with our environmental laws in the ordinary 

7 course of business, as we have to do as an operator of 

8 regulated power plants, and that we will carry out our 

9 closure obligations for the plants, our landfills and 

10 our coal ash impalements, in accordance with state and 

11 federal law. 

12 Your Honor, having said that, what I want to 

13 do now is just move into the objections, unless Your 

14 Honor has any questions. 

15 

16 

THE COURT: Go ahead. 

MR. ALBERINO: Okay. So, Your Honor, we have 

17 received numerous objections for the DS, the 

18 governmental agencies, FERC, the SEC, the citizen 

19 organizations, the Sierra Club, the U.S. Trustee, 

20 Maryland Solar, Ohio Consumers' Counsel, and the labor 

21 

22 

23 

24 

unions here. You know, it's a list of parties. 

I do think the objections fall into the 

following categories though. You know, disclosure 

issues and plan confirmation issues. Since the filing 

25 of the DS objections, the Debtors have worked 
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1 diligently to address the objections relating to 

2 

3 

inadequate disclosure. We're reached out to all the 

parties who have filed objections. We've attempted to 

4 talk through all their issues on disclosure points. 

5 We've agreed to make changes, where we felt, you know, 

6 changes -- the issues they raised were appropriate and 

7 where additional disclosure would be helpful. And 

8 there are certain issues which we'll hear about today, 

9 where we just were not able to reach a meeting of the 

10 minds on, the need for additional disclosure on certain 

11 points. 

12 We did, however, make a series of 

13 modifications to the plan and DS. With respect to the 

14 plan, I'm not going to run you through this page by 

15 page, but I just want to highlight a few things for 

16 Your Honor, and if I'm missing something, I'm certain 

17 someone in the courtroom will raise it with Your Honor. 

18 But with respect to the plan, we added 

19 language that provided that nothing in the plan or the 

20 confirmation order shall release, discharge or preclude 

21 the enforcement of any liability or obligation of the 

22 applicable Debtors or Reorganized Debtors under our 

23 existing, you know, consent decrees. 

24 We are -- we've also added language -- we've 

25 also added some additional language in the plan markup 
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1 that the Sierra Club requested, which escapes me at 

2 this moment, but it's in the markup. 

3 We also have some additional language with 

4 respect to allocation of professional fees, allocated 

5 to FENOC. Your Honor, this was the result of some 

6 informal objections that we had received from parties 

7 that were not registered in the docket. We have added 

8 supplemental language to the plan provision relating to 

9 the Debtors' CBA's to make it clear that the Debtors, 

10 you know, have no intention of breaching our CBA's but 

11 will utilize the bankruptcy process, if necessary. 

12 

13 

14 

We have added additional language with 

respect to our surety bonds. Your Honor, these are 

important. We have over 200 million in surety bonds 

15 that are right now guaranteed by FE Corp that relate to 

16 the Little Blue Run closure plan, as well as the 

17 Hatfield Landfill. So FE is essentially guaranteeing 

18 the surety bonds that have been issued in connection 

19 with those landfills, and we've added language to make 

20 sure that it's crystal clear that, you know FE is not, 

21 you know, walking away from those guarantee obligations 

22 as a result of confirmation of the plan. 

23 We have also added some language with respect 

24 to a carve-out on the release with respect to one the 

25 Mansfield indenture trustee. We've also added some 
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1 carve-out language with respect to issues raised by the 

2 PPGC, you know, inasmuch as it relates to the FE Corp 

3 master pension plan. 

4 In the disclosure statement, Your Honor, we 

5 have provided additional information on a series of 

6 topics. First, Your Honor, on the NRC regulatory 

7 process, we have added additional information at the 

8 Citizens' organization request, to describe the ELPC 

9 petition from the NRC. We've added additional 

10 information with respect to -- with respect to our 

11 decommissioning trust and trust funding issues. We've 

12 also, you know, provided additional information 

13 regarding how the NRC process will play out and the 

14 fact that obviously our plan is at risk without NRC 

15 approval. 

16 We've also included, Your Honor, site 

17 specific nuclear decommissioning cost estimates for our 

18 nuclear facilities, which will be disclosed in our 

19 funding status reports. As a matter of fact, Your 

20 Honor, on Friday, March 15th, the Debtors filed an 

21 updated funding status report with the NRC, as we are 

22 required to do, as we are required to do in terms of 

23 reporting on our trust funding status. That site-

24 specific decommissioning estimates for each of the 

25 plants, that information, you know, that information 
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1 has been made available -- will be made available 

2 through the NRC, but we've also I think summarized the 

3 key points and put them in the DS. 

4 We have indicated what our methodology is for 

5 decommissioning the plants. We have indicated in the 

6 DS that, you know, certain parties are raising issues 

7 about the about the propriety of the termination of 

8 our prior nuclear support agreement between FE Corp and 

9 nuclear generation. I think we have taken the position 

10 that those agreements have been terminated and were 

11 disclosed to the NRC in connection with certain license 

12 transfer requests that have been approved. There are 

13 some issues that the Citizens' organizations and others 

14 may want to raise concerning whether the termination of 

15 that agreement was valid and proper. 

16 We have added additional language, Your 

17 Honor, with respect to the issues raised by the Unions. 

18 We are aware of the successorship clauses in the 

19 Debtors' CBA's. We've tried to make clear and disclose 

20 what we believe the process will be for trying to 

21 resolve any open bargaining issues that may be pursued 

22 in these cases. I think what's crystal clear from our 

23 perspective, Your Honor, is, Your Honor, we have no 

24 intention nor are we going to breach the CBA's through 

25 this process. We recognize the process we have to go 
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1 through if the CBA's are going to be reopened in a non-

2 consensual way, and we intend to comply with the 

3 Bankruptcy Code in that respect. 

4 THE COURT: Do you believe that that process 

5 can be done post-confirmation? I don't know the answer 

6 to that question. 

7 

8 

9 

MR. ALBERINO: Yes. 

THE COURT: I'm not setting you up. 

MR. ALBERINO: I believe that process, you 

10 know, that process can play out prior to the effective 

11 date. 

12 

13 

THE COURT: All right. Okay, go ahead. 

MR. ALBERINO: Your Honor, we've added 

14 additional language disclosing the impact of an adverse 

15 decision in the PPA appeal proceeding, so that 

16 Creditors are aware of what the -- you know, what the 

17 ramifications are and what the potential pathways look 

18 like if the PPA appeal -- if the Sixth Circuit reverses 

19 your ruling on the PPA ruling. 

20 We have added some additional language with 

21 respect to the FE non-Debtor party releases. There was 

22 some language that we originally included, I will say, 

23 on Saturday -- on Sunday when we filed the plan, we 

24 changed the language based upon, you know, objections 

25 that were raised by some of our counterparties to the 
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1 FE settlement agreement so that revised language is in 

2 the change pages that you see, but we have put 

3 additional language in there to make Creditors aware of 

4 what we believe the standards are, the fact that there 

5 is opposition, and we've tried to summarize the 

6 opposition's position on their other releases. 

7 Your Honor, we've got additional information, 

8 as I said earlier, about the consent -- environmental 

9 consent decrees. We have added aggregate information 

10 with respect to our site-specific asset retirement 

11 obligations for the fossil and nuclear plants, as well 

12 as additional information on -- as well as additional 

13 information, which I believe was in the DS and the 

14 projections regarding kind of our ability to fund these 

15 obligations. I think we brought a lot of that 

16 information forward, repositioned in the disclosure 

17 statements, so that Creditors could see more clearly 

18 what our financial position was going to be and why we 

19 believe we would have the ability to satisfy those 

20 obligations. 

21 Your Honor, we've also added some additional 

22 information on estimated recoveries, you know, for the 

23 bond holder claims. We've included additional 

24 information with respect to our aggregate of estimated 

25 cash distributions to be made under the plan. Again, 
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1 that was information that was already in the financial 

2 projections, and we just brought it forward to make it 

3 easier, more visible for Creditors. 

4 So with that, Your Honor, I think we've made 

5 -- we've made the changes that we believe were 

6 appropriate given the 1125 standards. I do believe 

7 that based upon the standard under 1125 that the 

8 revised disclosure statement containing the additional 

9 information disclosures, that, you know, were requested 

10 by numerous objecting parties, you know, puts us in a 

11 position to satisfy the standard. 

12 

13 

14 

15 

16 

17 

18 

our 

just 

our 

the 

There are some additional issues that I think 

Creditor groups are going to raise here. I will 

preview kind of a few of them and explain to you 

position, unless Your Honor would like to hear from 

Creditors first, then we can reply afterwards? 

THE COURT: Go ahead. 

MR. ALBERINO: In terms of the adequate 

19 disclosure issues, and there are a couple of categories 

20 that I think we're going to talk about. 

21 First, Your Honor, we don't believe that we 

22 need to make any additional disclosure on the NRC 

23 regulatory process, given the changes that we've made 

24 to the DS in response to the objections. I think the 

25 several objecting parties have requested further 
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1 disclosure of our plans for obtaining approval of the 

2 license transfer. That license transfer process, Your 

3 Honor, will be underway at some point and the Debtors 

4 recognize that we're going to be filing that 

5 application with the NRC and our assumption is that 

6 other parties who are in this courtroom are going to 

7 show up in front of the NRC on the license transfer 

8 issues. 

9 Our view is we have enough information in the 

10 plan -- I think it's very clear to the Creditors that 

11 without licensing approval from the NRC, the plan is at 

12 risk. You know, this plan cannot be consummated 

13 without the NRC on board. 

14 And finally, Your Honor, with respect to a 

15 lot of the other issues related to other nuclear 

16 disclosure issues, we think we've disclosed sufficient 

17 information, at lease from a Creditors' perspective, to 

18 understand what the potential costs are, what assets 

19 are available to deal with these things, the risk 

20 factors with the NRC. You know, we recognize that when 

21 we go through licensing, the NRC may raise their own 

22 issues about our balance sheet and restrictions on use 

23 of cash and other financial assurances that we're going 

24 to have to provide to deal with that. 

25 We don't know where that ends and we're not -
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1 - and we haven't filed our transfer application yet, so 

2 we're not disclosing what commitments we're going to 

3 make to the NRC to do it, but rest assured, when we 

4 file our application, we're going to have to make a 

5 series of commitments to the NRC to address those 

6 issues. 

7 Your Honor, on the other what I call the 

8 fossil-related environmental remediation issues, we 

9 think we've disclosed enough. We have -- we've 

10 disclosed in our projections what we think our 

11 expenditures will be over the next five years in 

12 connection with ongoing remediation and closure 

13 obligations. We've disclosed the asset retirement 

14 obligations that we have on our books for both the 

15 fossil and nuclear power plants. We also believe that, 

16 you know, at this stage, at least with respect to more 

17 disclosure -- we're not sure what more disclosure gets. 

18 I'm certain that certain parties are going to 

19 take the position that our asset retirement estimates 

20 are light, and that they're going to be greater in the 

21 grand scheme of things, but we also recognize that 

22 based upon our recapitalized balance sheet, Your Honor, 

23 there is significant cushion within that balance sheet 

24 to deal with the risks that environmental obligations 

25 on the fossil side, you know, come in higher than 
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1 expected. 

2 I think if you've read our papers, I think 

3 the Debtors, you know, plan to emerge from bankruptcy 

4 with over $1.8 billion of cash on our balance sheet, 

5 and for reference sake, we've listed our asset 

6 retirement obligations for our fossil plants at 

7 approximately $171 million on our books. 

8 The point is, you know, even if we're wrong, 

9 Your Honor, on some of these issues, we believe we're 

10 going to have the ability to demonstrate that we can 

11 deal with any -- we can deal with a miss by several 

12 dollars of magnitude on those issues. 

13 Third, Your Honor, there are some requests 

14 for additional disclosure on the management incentive 

15 plan. We don't -- MIP will be disclosed as part of the 

16 plan's supplements, which will be filed ten days prior 

17 to the voting deadline, which I think is typically how 

18 these are done, and ultimately it will be dilutive to 

19 Creditors that are receiving equity under the plan, but 

20 the same parties, I believe, are aware what the terms 

21 are and it will be disclosed once all the appropriate 

22 paperwork is finalized, when we do the plan supplement. 

23 

24 With respect to the Union issues, Your Honor, 

25 we don't believe additional disclosure is necessary. 
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1 We've tried to address Ms. Goldstein's concern by 

2 adding additional language about the process and issues 

3 that we think will be part of any potential bargaining, 

4 and we have disclosed to them the process that we 

5 intend to go through. I think that ultimately that we 

6 need to figure out a way to not wind up in an 1113 

7 process with the Unions on these issues, but as I have 

8 discussed with many parties, the Company is focused now 

9 -- we've gone through a series of management changes, 

10 and my understanding is that our leadership is making 

11 the rounds with the Unions, and I'm hoping that we've 

12 got better news for you heading into confirmation, that 

13 issues have been ironed out. 

14 THE COURT: What if that process fails in the 

15 sense that you get to confirmation, the Court confirms 

16 the plan, you go through an 1113, 1114 process, and 

17 either it's not approved or it's approved in a way that 

18 -- and I don't even know if this is possible, but that 

19 you can't get to the effective date or that the plan 

20 you have confirmed is now turned upside down or tilted 

21 a little way, and so you can't get to the effective 

22 date? Is that a possible series of events or is it not 

23 a possible series of events? 

24 In other words, the 1113, 1114 process, you 

25 know, you'll be able to shed that one way or the other 
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1 and still get to the effective date? Help me out. I'm 

2 trying to figure out how big that issue is, because if 

3 it is big, it seems like all the Creditors who are 

4 voting on the plan need to know it before they vote, 

5 and I might need to know it before I confirm the plan. 

6 Which is the cart and which is the horse? 

7 MR. ALBERINO: I don't think the confirmation 

8 or consummation of the plan will be dependent on the 

9 result of that process, if that's where we end up. I 

10 think I would be surprised if that's where ultimately 

11 this process ends up. Like most Debtors, Your Honor, 

12 we're preserving our rights to utilize those 

13 provisions, but we also recognize utilizing 1113 comes 

14 at a cost, as well, and could be disruptive. 

15 THE COURT: I realize you might reach a 

16 negotiated settlement. 

17 

18 

MR. ALBERINO: Right. But as --

THE COURT: I'm asking about the bad things 

19 that could happen, not focusing on how likely the good 

20 things will occur. 

21 MR. ALBERINO: I don't believe there's a 

22 provision under the plan that would prevent us from 

23 confirming and consummating the plan, even if we were 

24 still in the middle of an 1113 process. 

25 THE COURT: All right. 
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1 MR. ALBERINO: I think those issues can be 

2 preserved and addressed. We operate under existing 

3 CBA's right now, Your Honor. So I think we would have 

4 to, if we're not -- if those issues are not resolved, 

5 those issues may ultimately just carry through the 

6 effective date, and we'd have to ensure that the 

7 confirmation order, you know, does not prejudice 

8 anyone's rights in that regard, but until then, you 

9 know, we are performing under our existing CBA's. 

10 

11 

THE COURT: Okay. 

MR. ALBERINO: Your Honor, the last 

12 disclosure issue is -- deals with some of the release 

13 

14 

points. There's been request for additional 

information on the release issues. In particular, more 

15 disclosure on the FE non-Debtor releases. 

16 Your Honor, in our position on this is that 

17 we've disclosed what we think we need to disclose here 

18 

19 

20 

on the release points. I think it's clear to voting 

Creditors who is giving the release. It's clear who is 

getting releases. We've actually agreed to include a 

21 schedule on the FE non-Debtor parties that will be 

22 covered by the release, so there's no uncertainty as to 

23 the legal entities within that provision. 

24 And we think the language of the release, you 

25 know, discloses what the scope is. So I think from our 
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1 perspective, Your Honor, although we don't believe the 

2 appropriate standard is for us to have to schedule out 

3 every known, unknown, future hypothetical claim, that 

4 could possibly be disclosed at this stage. You know, 

5 like most release contests that we face, there are 

6 sometimes parties will surface, they will raise issues 

7 with respect to whether they believe they have claims 

8 that are covered. Sometimes they don't even have 

9 claims. 

10 Sometimes they're just preserving they 

11 want to preserve hypothetical claims that they may want 

12 to assert in the future. But I think from a disclosure 

13 statement perspective, we don't believe we are required 

14 we don't believe Bankruptcy Courts normally require 

15 us to schedule various claims that are either kind of 

16 known or unknown that are going to be covered by the 

17 release provisions. 

18 

19 

So Your Honor, with that, I think that 

concludes my remark on the disclosure points. You 

20 know, on the confirmation points, again, I think from 

21 our perspective, this is a disclosure statement 

22 hearing. It's not a confirmation hearing. I recognize 

23 the parties have raised release issues since September, 

24 when the settlement has been approved, so I'm not going 

25 to just ignore the issue. I know Your Honor wants to 
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1 address it, but I'm also not going to treat this as a 

2 summary judgment motion on the release points, Your 

3 Honor. 

4 I think the way we look at the confirmation 

5 issues that have been presented, you know, the standard 

6 here for objections that are linked to plan 

7 confirmation, you know, the case law is pretty clear 

8 that you have to establish that, you know, the plan 

9 confirmation issues would render confirmation futile or 

10 impossible, or the plan has to be fatally flawed. 

11 

12 

And Your Honor, I don't believe those words 

come to mind when we evaluate our plan. I think we are 

13 aware that there will be a contest on whether we can 

14 establish jurisdiction and authorization under 

15 applicable Sixth Circuit standards to obtain approval 

16 of the releases that we need to seek approval of. But 

17 we don't believe sitting here today that as a matter of 

18 black letter law Your Honor can make a determination 

19 without benefit of an evidentiary record, that the 

20 releases, you know that the releases go beyond the 

21 Court's subject matter jurisdiction at this stage. 

22 THE COURT: Describe for me from your view 

23 what sort of evidentiary record the Court would need to 

24 address the arguments that have been raised by Mr. 

25 Tenenbaum and Ms. Patton regarding the legality, if you 
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1 will, of these sorts of third-party releases under Dow 

2 Corning or under any other case law. 

3 

4 

MR. ALBERINO: Right. 

THE COURT: Because I kind of struggle with 

5 that as to -- I tend to agree with your argument that 

6 we're not going to try every conceivable theoretical 

7 future environmental claim and try to figure out 

8 whether there's enough money somewhere to cover it. 

9 We're not doing that. 

10 What I'm trying to figure out is, you know, 

11 maybe what are the legal facts? What's the then 

12 diagram of claims being released and by whom they're 

13 being released and whether the law permits it or not. 

14 There's a tendency through this whole process, and I 

15 participated in this, of well, that's confirmation. 

16 Well, that's confirmation. Do a lot of punting in this 

1 7 case. 

18 And I'm just afraid that when we get to 

19 confirmation, forget six months of discovery, we'll 

20 have six-month trial over all the issues that we've 

21 punted down there to confirmation. I'm trying to get 

22 my arms around this issue, so you said that we needed a 

23 factual record. Can't do it today. Okay. 

24 What sort of factual record does the Debtor 

25 think we -- the Court needs to be able to wrestle with 
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1 the arguments raised by the Government? 

2 MR. ALBERINO: Well, Your Honor, the 

3 threshold issue is going to be, you know, establishing, 

4 you know, or related to jurisdiction, and we can talk 

5 about the Dow factors, but the Dow factors, I think go 

6 towards establishing ultimately related to jurisdiction 

7 on the releases, as well as determining the propriety 

8 of granting that release under the code, and if the 

9 Court has subject matter jurisdiction. 

10 So I think from an evidentiary standpoint 

11 there is multiple factors that, you know, that Dow 

12 teaches us, you know, we need to evaluate. One is 

13 identity of interest, understanding which -- the 

14 liabilities that are -- the liabilities which are being 

15 released, how do those liabilities, you know, relate to 

16 the Debtor. Are these joint and several liabilities? 

17 Are these liabilities where there was some type of 

18 indemnification rights, where ultimately the 

19 liabilities of FE that are seeking to be released would 

20 ultimately be, you know, turned around and turned into 

21 claims against the Debtor entities. 

22 So establishing 

23 THE COURT: But can that be approached by 

24 legal argument regarding what does it mean to be 

25 talking about a derivative claim? What do we mean when 
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1 we're talking about a direct claim. You know, the plan 

2 is confirmed, somewhere down the road, five years or 

3 ten years or 15 years from now, a claim will pop up and 

4 then they'll be litigation then about whether that's in 

5 or that's out or whether that's in this box or that 

6 box. 

7 We're not resolving those claims. That's for 

8 the future. Right? 

9 

10 

MR. ALBERINO: Right. 

THE COURT: What I'm trying to figure out is 

11 what are the definitions of the boxes and what's the 

12 legality of those boxes? Okay. So do I -- what sort 

13 of evidence do I need to help -- to help you define for 

14 me what your plan is proposing? I don't know if that 

15 is evidence or if that is -- I'm not sure what it is. 

16 I'm not sure how I'm going to get clarity on that. 

17 MR. ALBERINO: Well, I think it is evidence, 

18 Your Honor. 

19 

20 

THE COURT: Okay. 

MR. ALBERINO: And I think you need evidence, 

21 because we can argue whatever we want here in the 

22 courtroom, but if you look at Dow and you look at 

23 Greektown, you know, the standard for related to 

24 jurisdiction, if I look at my notes here, is that 

25 ultimately we're going to follow the Third Circuit's 
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1 test in Pacor, and the question is going to be whether 

2 the outcome of the proceeding could conceivably have an 

3 effect on the bankruptcy estate being administered, and 

4 I think that requires an understanding of how the 

5 claims that are subject of the release, had those 

6 claims were not released, how it would have impacted 

7 our ability to run this case, the administer the case 

8 and develop the plan, roadblocks to developing a plan, 

9 roadblocks to confirmation. 

10 We're not arguing that jurisdiction is based 

11 upon the releases in the settlement agreement. We're 

12 going to argue that related to jurisdiction exists on 

13 the basis of we could not have put this plan together, 

14 nor emerge from bankruptcy without resolving the issues 

15 that are going to be subject to the release. And 

16 that's -- and that, I think, requires an evidentiary 

17 record for the Debtors to walk Your Honor through why 

18 the settlement agreement was foundational, why without 

19 releasing these claims it would have had, you know, it 

20 would have had a harmful impact on our ability to 

21 administer the case, to put a Chapter 11 plan together 

22 

23 

in this case. It could have wound up in a position 

where the plants were not going to reorganize. Now, 

24 where we were going to wind up in a different either 

25 Chapter 11 plan or maybe a different chapter of the 
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1 code. 

2 So I think in terms of identifying if related 

3 to jurisdiction, leaving aside the Dow factors for a 

4 second, how does the Court understand whether we've 

5 established that resolving these claims would have 

6 impact on the estate, without the benefit of a record 

7 on what this case would have looked like if we had all 

8 those issues still unresolved and standing in the way 

9 of developing business plans, much less plans of 

10 reorganization in these cases. 

11 But I think this case is different, Your 

12 Honor, from situations where you have assembling party 

13 that's, you know, making a meaningful contribution. 

14 You have some party standing on the side, maybe they're 

15 defended in some type of proceeding, they decide to 

16 write a check to the estate and to the Creditors, you 

17 know, which is nice because it augments the estate and 

18 there's some more cash around for the balance sheet or 

19 for Creditors. 

20 But you know what? If that issue was 

21 resolved down the road, it wouldn't have affected what 

22 happened in the bankruptcy case. This is the complete 

23 opposite of that situation, Your Honor. 

24 This is not just about a financial 

25 contribution. You know, this was about crafting a 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

39 

ED_013364A_00000780-00039 



DocuSign Envelope ID: 601 CDC02-A4DE-4899-93DE-0249416897BF 

1 comprehensive settlement to allow us to develop a 

2 business plan to separate all of our operational issues 

3 from the parent company, you know, to minimize massive 

4 expenses we would have spent, had all these issues 

5 translated just into litigation, whether it was trying 

6 to recover funds or to blow up claims that they were 

7 asserting against us. These were all land mines and 

8 obstacles to moving the case forward. 

9 And I think at the confirmation hearing what 

10 we're going to do is put on a record for you, so you 

11 understand that the claims that -- the claims that are 

12 being released, if those claims weren't released, they 

13 would have had a significant impact on the outcome of 

14 the bankruptcy case itself, and I think that's how we 

15 establish related to jurisdiction for Your Honor. 

16 THE COURT: Are there claims being released 

17 that if they exist, okay, I'm not talking about actual 

18 claims. I'm not talking action defenses, but are there 

19 claims at least theoretically under this plan, are 

20 there claims being released vis-a-vis FE Corp or its 

21 non-Debtor affiliates, that are only claims directly 

22 against them for their acts, their omissions, their 

23 ownership of property in the past, that have nothing to 

24 do with FirstEnergy Solutions and the Debtors? 

25 MR. ALBERINO: I know you want me to answer 
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1 that with a yes or no answer. But I can't. 

2 

3 

THE COURT: Well, tell me how I could 

okay, that's fine. Fair enough. Tell me how we could 

4 get to an answer to that question, because it seems to 

5 me I need to know that. Everybody needs to know that. 

6 We're talking about approving a disclosure statement 

7 for a plan. I'd like to know what the plan is 

8 proposing on that score. 

9 

10 issue. 

MR. ALBERINO: All right. So interesting 

I've thought about this one, Your Honor, 

11 because there's a lot of -- what I see in a lot of the 

12 objections is there's this rush to talk about 

13 independent claims, direct claims, and those cases 

14 where they're relying upon those cases, where they're 

15 relying upon that terminology, those are all coming up 

16 in cases that I wouldn't consider bankruptcy cases. 

17 These are a lot of Bar order situations where Courts 

18 are dealing with Bar orders in the context of approving 

19 settlements with multiple co-defendants. 

20 And I think like getting into that like 

21 terminology about independent claims or direct claims, 

22 I think that -- I think that moves you off the right 

23 analysis, because the analysis here shouldn't be about 

24 -- the focus of the Court should not be on are there 

25 derivative claims, are there direct claims, are there 
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1 independent claims? Direct and derivative might be a 

2 question of standing in terms of who can prosecute the 

3 claim, but the analysis really should focus on the 

4 related to jurisdictional component of the claim, and 

5 not who can pursue that claim, because that's to me 

6 that's the driver for determining whether subject 

7 matter jurisdiction exists. 

8 It could be that there may be independent 

9 claims that exist, but if resolution of that 

10 independent claim potentially would have a conceivable 

11 impact on the outcome of the bankruptcy case, the 

12 Court, with the benefit of a record, you know, could 

13 make a determination that that gets swept up into the 

14 Courts related to jurisdiction. 

15 And I'm just not -- I think on this issue of 

16 independent liabilities, first and foremost, when we 

17 look at the release language in the plan, what I like 

18 to go back to is -- and I've discussed this with 

19 FirstEnergy and their counsel before, but we have an 

20 obligation to deliver certain release language under 

21 the settlement agreement to consummate the settlement 

22 agreement. 

23 We did not put in the disclosure statement --

24 I'm sorry, we did not put into the settlement agreement 

25 release language that was very specific in terms of we 
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1 are through this release, this party, this party, this 

2 party cannot come after me for any claims related to my 

3 ownership and operation of the sites prior to me 

4 sending them to FirstEnergy -- FirstEnergy Solutions. 

5 That's not the language. The language that 

6 we agreed to that we have to deliver is the release 

7 language that basically refers to release applying to 

8 claims against FE non-Debtor parties related to the 

9 Debtors' businesses, the Debtors' property. 

10 Now, if you're going to ask me, as you asked 

11 me before, like is -- are claims that are being thrown 

12 out there covered by it, you know, I'm loathed to 

13 interject and offer my opinion, because one, there's no 

14 actual claims that have been raised in the objections 

15 right now that are currently being litigated in front 

16 of the FE non-Debtor parties. There are some 

17 theoretical claims under statutes where I think the 

18 issue for the Agency is preserving their ability down 

19 the road, if necessary, if we fall down, if we blow 

20 through our balance sheet, and can't pay all the 

21 liabilities, you know, they're seeking to preserve 

22 their ability to go after claims. 

23 Now, fast forward down the road, maybe it's 

24 five years, ten years, hopefully 20 years, 30 years, 

25 who knows, if we wind up in a position where either the 
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1 reorganized company or our successors, you know, are 

2 unable to satisfy these liabilities and the Government 

3 has to step in to deal with the environmental issues, 

4 at some point down the road they're going to come into 

5 a court and they're going to argue -- they may argue 

6 that maybe the FE non-Debtor parties, you guys remain 

7 on the hook for certain liabilities, not all of them, 

8 but certain liabilities related to your ownership and 

9 operation of the assets prior to the Debtors acquiring 

10 ownership of these plants. 

11 And that Judge will decide based upon the 

12 claims that are being presented, you know, how they're 

13 presented, what the allegations are, whether the 

14 release that we're going to ask you to approve covers 

15 those claims. 

16 But sitting here today without like the 

17 benefit of knowing what the claims are, what the 

18 allegations are, it's hard for us to just weigh in and 

19 opine as to whether something is or is not covered by 

20 the release. 

21 Now, I do know that I'm not going to -- I'm 

22 not going to tell Your Honor that we didn't anticipate 

23 that the release was broad. We know they wanted a very 

24 broad release and we agreed to those terms, and we 

25 agree to that, believing that we could establish 
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1 subject matter jurisdiction and that we could satisfy 

2 Dow. That's the reason why we entered into the deal. 

3 We didn't do it so that we could default under the 

4 settlement and then go back to FE and have them 

5 massively reduce consideration under the settlement 

6 agreement to us. 

7 

8 

THE COURT: All right. 

MR. ALBERINO: We did it because we thought 

9 we could get it done. 

10 

11 

12 

THE COURT: I understand we're not going to 

have a trial about all those future claims. I think I 

already said that. I get that. And I also understand 

13 that no matter what we do in the future, there's always 

14 going to be a claim by somebody with a clever lawyer 

15 who will make an argument one way or the other that 

16 suits their purpose at that time. 

17 I'm not going to get so twisted up in the 

18 future that I can't act right here and now. But I do 

19 want clear rules as to how we define what is or is not 

20 being released, and the fact that you entered into a 

21 settlement agreement, and I realize I approved the 

22 settlement agreement, with FirstEnergy, exchange for 

23 various consideration, that doesn't make it confirmable 

24 here. In other words, just out of convenience, the 

25 fact that two billion dollars worth of consideration or 
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1 was it one-and-a-half, you know, is being given, and 

2 that that's useful in restructuring the Debtor, that 

3 

4 

5 

doesn't make it permissible. It's --

MR. ALBERINO: We understand. 

THE COURT: got to be legally permissible 

6 or not and how we define that may help us decide what 

7 part of that, or whether all of that, is permissible or 

8 not, and I don't want to get all mixed up with well, 

9 there's going to be a big factual record, because a lot 

10 of different things might happen in the future, but oh, 

11 by the way, that's in the future and we're not going to 

12 decide that now. I mean, it gets circular. 

13 I want to know what I need to know to decide 

14 the issue that Mr. Tenenbaum and others have raised and 

15 then figure out what the process is going to be to get 

16 to that decision, and I'm struggling with that. 

17 MR. ALBERINO: I'm struggling a little -- I'm 

18 struggling, as well, Your Honor, because 

19 

20 

21 

THE COURT: Okay. Well --

MR. ALBERINO: I think on the question of 

what is or is not being released. If the objecting 

22 parties want to specify their claims and lay out their 

23 theories of liability, and if they -- from a disclosure 

24 standpoint, if they want to -- if you're asking FE and 

25 the Debtors, you know, to agree to language that makes 
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1 it clear that certain claims are going to be subject to 

2 the release -- is that what you're asking for? 

3 

4 not. 

5 

6 

THE COURT: I don't know if I'm asking or 

MR. ALBERINO: Okay. 

THE COURT: I'm feeling my way through this 

7 with you. And it occurs to me, you know, I gave you 

8 some limited --

9 

10 

MR. ALBERINO: Yeah. 

THE COURT: Preview, that you're really 

11 arguing in response to the argument I haven't even 

12 heard yet, so maybe I'll let you finish up here. Then 

13 I'll hear from Mr. Tenenbaum and Ms. Patton and all the 

14 others, and then, you know, you can respond to that. 

15 

16 

17 

MR. ALBERINO: That's fine, Your Honor. 

THE COURT: So 

MR. ALBERINO: Your Honor, what I'm going to 

18 suggest is I don't think I need to go any further for 

19 now. I think let's hear what the objecting parties 

20 want to say on these points. 

21 

22 

23 around. 

24 

THE COURT: I think that's a fair --

MR. ALBERINO: And then we'll come back 

THE COURT: So what we should do next, I 

25 mean, we either should talk about the releases or we 
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1 should talk about all the other stuff and see where 

2 everyone stands on that. You've obviously given me a 

3 lot of edits. You've kind of previewed them with 

4 respect to disclosure language about a lot of different 

5 points, Union points, consent decree points. 

6 I don't know if it makes sense to I'm not 

7 sure which we should do first. What do you think? 

8 MR. ALBERINO: Your Honor, it sounds to me 

9 like the area that you're struggling the most on is the 

10 release points. 

11 

12 

THE COURT: Yeah. 

MR. ALBERINO: And just trying to figure out 

13 whether there's something that we should be doing now 

14 to improve disclosure and to help you gain a little 

15 more clarity about how confirmation process will 

16 proceed with respect to evaluating these releases. So 

17 I would suggest maybe why don't we kind of deal with 

18 that, you know, in mass at the end, and we'll deal with 

19 the disclosure issues right now on a one-off basis. 

20 THE COURT: You think we should deal with the 

21 disclosure issues first; is that what you're saying? 

22 MR. ALBERINO: That's my recommendation. 

23 THE COURT: Is that all right, Mr. Tenenbaum? 

24 I mean, I know that you have release issue --

25 MR. TENENBAUM: Right, want to deal with the 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

48 

ED_013364A_00000780-00048 



DocuSign Envelope ID: 601 CDC02-A4DE-4899-93DE-0249416897BF 

1 informational issues first? I would suggest the other 

2 way, and let me tell you why. One of the hugest 

3 information issues from our perspective is what should 

4 be said about the third-party non-Debtor parent 

5 releases. 

6 

7 

8 that. 

9 

10 different. 

THE COURT: Well, okay. 

MR. TENENBAUM: So that -- it's hard to argue 

THE COURT: My approach on that is a little 

There are points that you have raised, a 

11 lot of points, and Ms. Patton did and I can't remember 

12 all who raised which points, that want a little more 

13 clarity about things -- I mean, just as an example, 

14 what's going to happen with these consent decrees, and 

15 I believe it seems to have been answered by some 

16 revisions to the plan, revisions to the disclosure 

1 7 statement. 

18 

19 

Maybe not. Maybe those parties that have 

raised those arguments are still not satisfied. I need 

20 to hear that, but those might be items that we could 

21 check off and say okay, now, maybe there's a 

22 confirmation issue but the disclosure is done. And 

23 maybe we could walk through all of those. 

24 

25 

MR. TENENBAUM: I would --

THE COURT: The issue with the consent, with 
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1 the releases, I realize that you have argued that there 

2 needs to be more discussion about the releases, but I 

3 think what you're also arguing, and you are arguing, is 

4 that these releases or at least certain ones of these 

5 releases are just flat out illegal, and this plan is 

6 not going anywhere, and before -- this is their 

7 argument -- and so before we mail out all of this and 

8 all of that and a big pile of stuff, to eight million 

9 people 

10 

11 

MR. TENENBAUM: Little less. 

THE COURT: many of whom will, when you 

12 propose the sale of the retail book, which I know you 

13 pulled back, I can tell you a half of dozen little 

14 

15 

vignette stories about -- oh, I heard I got 

something with your name on it. There's a lot of 

16 people that don't understand any of this that will get 

17 this stuff. And they're going to get it once. 

18 But if we have a fundamental issue that we 

19 can perhaps resolve before going through that, that 

20 might be good, so that we don't have to do it multiple 

21 times, or that we only had to do it twice and not three 

22 times. Or, you know -- so that's how I view this 

23 today. You know, the tick-off issues that maybe we can 

24 resolve, just in terms of disclosure, and then the 

25 fundamental issue as to whether or not we have to 
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1 resolve this release issue before the confirmation, 

2 before solicitation, or not. 

3 Okay. So -- and I'm also looking at the 

4 clock and I'm just trying to figure out how to organize 

5 things. 

6 MR. TENENBAUM: If I could make a suggestion 

7 that I think is in line with most of what you're saying 

8 

9 

10 

THE COURT: Yeah. 

MR. TENENBAUM: And that is maybe we could 

11 address the other informational issues and then deal 

12 with the whole release issues in a package, both 

13 whether to go forward at all or how. 

14 

15 

16 

THE COURT: Okay. 

MR. TENENBAUM: And the informational issues. 

THE COURT: Why don't we do that? Why don't 

17 we see if we can move through the informational issues 

18 and Mr. Alberino has already outlined, you know, the 

19 efforts made, and I know that you have in several 

20 revisions to the plan and to the disclosure statement, 

21 

22 

you've handed them up today. I assume everybody has 

seen them. The ones that you've handed up that have 

23 been filed here up through Sunday night or Sunday 

24 during the day? 

25 MR. ALBERINO: Your Honor, both of the 
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1 changes were filed Sunday afternoon. There were some 

2 small changes that were made between Sunday afternoon 

3 and Monday. 

4 

5 

THE COURT: Okay. 

MR. ALBERINO: The papers you have in front 

6 of you, you have a cumulative redline. 

7 

8 

THE COURT: The --

MR. ALBERINO: We have a cumulative redline 

9 which shows every change through last night in the 

10 filed version. You also have those changed pages which 

11 show the changes from Sunday afternoon, when we filed. 

12 

13 

14 

15 

16 

1 7 parties 

18 

THE COURT: Okay. 

MR. ALBERINO: You know, through last night. 

THE COURT: Okay, and that's --

MR. ALBERINO: So those are all the changes. 

THE COURT: That's available to all the 

MR. ALBERINO: They're all available and 

19 we've had copies for folks, you know, in the courtroom. 

20 THE COURT: Okay. Mr. Tenenbaum, why don't 

21 you tell me about your view on those issues, separate 

22 and apart from the --

23 

24 

MR. TENENBAUM: Yeah, I'm going 

THE COURT: Let's call it the legality of the 

25 release issue. 
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1 

2 

3 

4 

5 

6 

MR. TENENBAUM: give you an update on the 

MR. ALBERINO: Your Honor, I made a 

misstatement. The cumulative is only through Sunday. 

THE COURT: Okay. 

MR. ALBERINO: So the change -- so those are 

7 additional changes --

THE COURT: On top of --

MR. ALBERINO: on top of them. 

THE COURT: Thank you. Okay. 

8 

9 

10 

11 MR. TENENBAUM: So Your Honor, in accordance 

12 with that, what I'd like to do then is give you an 

13 update on the status of all the various informational 

14 issues we have raised, but not pertaining to the 

15 release issue. 

16 

17 

THE COURT: Okay. 

MR. TENENBAUM: So what I'll do is go into 

18 our objection, which sets forth all of the various 

19 categories and information. Some of these we are happy 

20 to report have been resolved. Others are not, and 

21 we'll go through each one. 

22 Our objection, I think, is Document 2276. 

23 don't know if you have it, but -- and our disclosures 

24 of information is found on Page 16 of that docket, 

25 Paragraph 33. You with me yet or --
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1 

2 

THE COURT: Yes. 

MR. TENENBAUM: Paragraph 33 deals with 

3 release issues, so I'll skip that till later, come back 

4 to that when we get into the release issues. 

5 Paragraph 34, this one has been resolved. 

6 Paragraph 35, this one has been resolved. 

7 Paragraph 36, we had some discussions about 

8 this one and I'm not aware -- we did talk about the 

9 possibility that some language would be put in, but I 

10 am not sure I've ever seen any, so I take it that it 

11 was not put in, unless I'm missing something. 

12 THE COURT: Can you just summarize what 

13 Paragraph 36 --

14 MR. TENENBAUM: Yes. The concern on this one 

15 is the plan has certain provisions, and we've cited to 

16 the original file plan here, just not the most recent 

17 one. I can try to find where the provisions are in the 

18 new one, if we need to, but it has some very general 

19 provisions about restructuring, which is common in 

20 plans, that the Debtor can do lots of things to 

21 restructure. 

22 But in a case like this, where there are 

23 potential feasibility issues that we're all looking at, 

24 we think it's important for both the plan and the 

25 disclosure statement to tell everybody up front how 
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1 they're going to restructure. In other words, we don't 

2 want to know how you're going to move things around 

3 amongst these different Debtor entities after the 

4 confirmation hearing or after the effective date even. 

5 We want to know in the disclosure statement how you're 

6 going to do that. 

7 And when I talked to the Debtors about it, 

8 they told me that oh, well, we're talking about very 

9 minor things, not going to affect any of that, and I 

10 we did talk about possibly adding language on that, but 

11 I don't think it made its way in there. 

12 

13 

THE COURT: All right. 

MR. KAHN: Your Honor, I don't know if you 

14 want us to address --

15 THE COURT: Let's see if we can knock things 

16 out by focusing on one issue at a time. 

17 MR. KAHN: Okay. Your Honor, for the record, 

18 Brad Kahn from Akin Gump on behalf of the Debtors. 

19 We spoke to Mr. Tenenbaum about the 

20 restructuring transactions, and it's not that we agreed 

21 to add language. I think we made it clear that there 

22 was plenty of language in the plan and he asked about 

23 this. 

24 

25 

THE COURT: Mm-hmm. 

MR. KAHN: So I'm looking at the plan now, 
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1 because the plan language is reproduced in the DS. If 

2 you look at Article 4 (b) (2) (A) --

3 

4 

MR. TENENBAUM: Page? 

MR. KAHN: It's Page 72 of the plan that was 

5 filed on Sunday. 

6 

7 

8 

9 

THE COURT: All right. 

MR. KAHN: I believe. 

THE COURT: Let me just pull that up on -

MR. KAHN: It is a subsection titled Manner 

10 of Debtors' Separation from the FE Non-Debtor Parties. 

11 

12 

13 handed up? 

14 

MR. ALBERINO: It's 73 in the --

THE COURT: Is it in the redline that was 

MR. KAHN: It didn't change, so it should 

15 certainly be in both. 

16 THE COURT: Okay. All right. Page 73. All 

17 right, go ahead. 

18 MR. KAHN: In four steps it literally 

19 explains how we are reorganizing the Debtor entities. 

20 

21 

THE COURT: Is this a section I'm sorry. 

MR. KAHN: It's titled Manner of Debtors' 

22 Separation from FE Non-Debtor Parties. 

23 THE COURT: All right. I don't think I'm on 

24 that page. 

25 MR. KAHN: It's Section 4 (b) (2) (A). 
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1 

2 

3 me. 

4 

MR. TENENBAUM: Section 73 of the redline. 

THE COURT: I don't have the plan in front of 

MR. TENENBAUM: Your Honor, it's Page 73 of 

5 the redline, if that's what you were working from. 

6 THE COURT: Oh, I'm sorry. Okay. Okay, go 

7 ahead, I'm with you. 

8 MR. KAHN: In four steps it literally and 

9 very clearly explains what we're doing with the 

10 reorganized entities, and how they're being 

11 established, and what the org chart is going to look 

12 like. So it's not that we don't think there should be 

13 information about restructurings and the plan, that is 

14 there. 

15 THE COURT: All right. And so there was --

16 this is contained in some redline language, that there 

17 were changes from the original plan. In a nutshell 

18 could you describe what's going on with the corporate 

19 forms as far as this plan? Will there be two surviving 

20 entities or do I have that right? I've been skimming 

21 over this 

22 MR. KAHN: Totally, sir. The way to think 

23 about it is we are taking the existing organizational 

24 structure. 

25 THE COURT: Yes. 
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1 

2 Corp. 

3 

4 

MR. KAHN: We're moving it out from under FE 

THE COURT: Right. 

MR. KAHN: And we're flattening it a little 

5 bit, and by flattening it, I mean, FES is no longer 

6 going to be the equity holder of the nuclear subsidiary 

7 or the fossil subsidiary. They will be sisters or 

8 affiliates under a new Holdco. 

9 

10 

THE COURT: Okay. 

MR. KAHN: And the stock that's being issued 

11 to Creditors under the plan is stock in the new Holdco. 

12 THE COURT: Okay. And what happens to FENOC, 

13 which was always a sister corporation? 

14 

15 well. 

16 

17 

MR. KAHN: Coming in under the new Holdco, as 

THE COURT: All right. 

MR. KAHN: So it's going to be one box at 

18 top, four subs underneath. 

19 

20 

THE COURT: Got it. 

MR. KAHN: And we think that's very clear in 

21 that step, those steps there. And --

22 

23 

24 

THE COURT: Was that structure that you just 

described, and I appreciate that. That was a very 

succinct description. Is that different than the 

25 structure that was contained in the original plan that 
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1 was filed? Was that -- or is it just new language 

2 describes 

3 MR. KAHN: The original plan that was filed 

4 had the optionality to do the new Holdco. 

5 

6 

THE COURT: I see. 

MR. KAHN: Or just basically just taking the 

7 whole thing and shifting it over out from under FE. 

8 Based on different considerations, we decided this was 

9 

10 

the appropriate way to do it. So again, new Holdco at 

the top, four subsidiaries underneath it. The retail 

11 company, FG, the fossil generation company, NG, the 

12 nuclear generation company, FENOC. 

13 THE COURT: So in your view it's a little 

14 more specific as to how it's going to be done? 

15 

16 

17 

MR. KAHN: There's not an option out anymore. 

THE COURT: Okay. 

MR. KAHN: This is what we're doing. So to 

18 me, if anything, it's more than adequate disclosure. 

19 THE COURT: And in terms of where assets go, 

20 assets that were in the nuclear generate -- NG will 

21 still be in the NG corollary and same with FG. 

22 

23 

MR. KAHN: So no asset transfers from the 

generating asset entities. The one caveat is that FES, 

24 which is currently the retail company, we're shifting 

25 that into a new entity. It will be just a clean retail 
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1 company. 

2 

3 

4 

THE COURT: Right. 

MR. KAHN: So those assets --

THE COURT: So they will no longer own the 

5 other subs, of course,. 

6 MR. KAHN: Correct. And so the assets of 

7 what I call old FES are going to new FES, if they're 

8 the retail co, if they're related to the retail 

9 business, and to the Holdco otherwise. 

10 

11 Tenenbaum? 

12 

13 

14 

THE COURT: I see. All right. Mr. 

MR. TENENBAUM: Yes. 

THE COURT: Does that help? 

MR. TENENBAUM: That does help but let me 

15 explain why there might still be a concern, but maybe 

16 we can just get it clarified. We really didn't have --

17 raising a problem from disclosure statement 

18 perspectives with the new paragraph on Page 73. Our 

19 concern was the paragraph before that on Page 72 on 

20 restructuring transactions generally. 

21 And just on its face, it seems perfectly 

22 reasonable and says oh, we're going to implement the 

23 restructuring transaction, so one would think that that 

24 meant as provided on the next page, as has been 

25 suggested just now. But our concern was this, and we 
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1 see this in a lot of plans. There's a lot of things 

2 buried in definitions and plans. 

3 

4 

Restructuring transaction is a defined term 

in this plan. So we go to the definition on Page 

5 looks like it's on Page 29 of the redline, and we see 

6 here in the definition that the Debtors and the 

7 consenting Creditors can make some more restructuring 

8 transactions that they reasonably determine to be 

9 necessary to implement the plan, but then they say 

10 "except as specifically provided herein." 

11 So I would be fine if -- and maybe they could 

12 just state it on the record, if that's what everybody 

13 agrees, I'd be fine if they're saying that this 

14 definition cannot be used to propose basically a new 

15 plan, and that everything has to be consistent with 

16 like what they have on Page 73, I'm okay with that, but 

17 that's where our concern is. 

18 MR. KAHN: Your Honor, Brad Kahn again for 

19 the Debtors. 

20 We won't use the restructuring transactions 

21 to implement a new plan, but we have the flexibility to 

22 do whatever we have to do to consummate this plan. 

23 

24 

That's the purpose of this provision. 

back to something Mr. Alberino said. 

And again, I go 

Mr. Tenenbaum's 

25 client, the NRC in particular, is going to have a say 
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1 over if we can come out of bankruptcy. If they don't 

2 like the org chart and the restructuring transactions 

3 we're doing, they're going to tell us you can't do 

4 that, and then either we're back to you, because the 

5 plan doesn't work anymore, or 

6 

7 

THE COURT: Okay. 

MR. KAHN: -- we're making certain revisions 

8 to make the NRC happy that don't materially modify this 

9 plan. 

10 

11 

12 

THE COURT: Okay. 

MR. KAHN: Because I don't know what else 

THE COURT: I'm satisfied for purposes of the 

13 disclosure statement here on this point, so let's move 

14 on. 

15 MR. TENENBAUM: Okay, we'll move on. Back to 

16 objection, the next one is Paragraph 37, and this is a 

17 similar provision at this time relating to liquidations 

18 and dissolutions, and maybe the resolution can be the 

19 same. We just didn't want to learn down the road when 

20 they propose a liquidation or dissolution, that one of 

21 these key entities, whether it be the NRC entity or the 

22 coal-fired power plant entities, was suddenly going to 

23 liquidate and dissolve, because that would -- that 

24 would be something that would have been relevant to 

25 feasibility. 
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1 THE COURT: Well, right. As a matter of 

2 fact, isn't it just feasibility, or is it something 

3 is it something different? And I -- I assume what 

4 we're talking about is something that would happen 

5 after confirmation, after the effective date, if 

6 something else happens? 

7 

8 

MR. TENENBAUM: Actually --

THE COURT: Or are you concerned with 

9 something that you think is going to happen that's 

10 foreseeable and needs to be disclosed now that, you 

11 know, we all know that it's going to happen? 

12 MR. TENENBAUM: Well, feasibility is our 

13 focus with this informational objection. And we --

14 between the confirmation hearing and the effective day, 

15 we don't want to suddenly learn that somebody is 

16 liquidating that's relevant to us in the feasibility. 

17 I'm not saying that they're proposing to do that, and I 

18 think they told me they weren't, but I just want the 

19 document to be clear. 

20 THE COURT: Well, okay. And you agree that 

21 feasibility is going to be -- is a confirmation issue, 

22 right? 

23 

24 

25 

MR. TENENBAUM: Yes. 

THE COURT: Okay. Mr. Alberino. 

MR. ALBERINO: Your Honor, on this point what 
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1 I was saying to the Court is on these points we're 

2 going to head into confirmation with a corporate 

3 structure for purposes of making our feasibility case, 

4 and that corporate structure may be a similar 

5 structure, should be exactly the same structure to what 

6 we're going to be presenting to the NRC in connection 

7 with the licensing transfer. 

8 I don't anticipate that the structure will 

9 change. What I can anticipate is as part of the 

10 regulatory process, you know, we're required to engage 

11 in different types of transactions to satisfy the 

12 regulators. Maybe it's moving one plant, you know, 

13 into a new subsidiary or this or that. 

14 I think what we commit to do is, you know, if 

15 for any reason we wind up changing the structure post-

16 confirmation, we will notify the Court and parties-in-

17 interest, you know, if there's a material change to the 

18 structure, to give parties an opportunity to come back 

19 to court and ask the Judge ask you if there are any 

20 other feasibility issues. 

21 THE COURT: Was the concern also that 

22 possible liquidations, was that what your concern was, 

23 Mr. Tenenbaum? I mean 

24 MR. TENENBAUM: Yes, if the evidence at the 

25 confirmation hearing is this entity is going to be able 
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1 to take care of some environmental issue 

2 

3 

4 

THE COURT: Right. 

MR. TENENBAUM: and then they liquidate. 

MR. ALBERINO: So Your Honor, quick point on 

5 that one is on liquidations, if I'm liquidating, if I'm 

6 moving say, for example, one of my fossil power plants, 

7 you're liquidating an FG entity into a new plant, I 

8 have to go through permitting. A lot of the 

9 constituencies who are here today, they'll know about 

10 it and they're going to have other opportunities to 

11 raise feasibility issues, and I'm not saying we're 

12 going to do that, but I also think with respect to the 

13 feasibility concerns, I don't think any of the agencies 

14 are going to be, you know, prejudiced in any way, and 

15 if we have to liquidate, because we're required to do 

16 so, as part of the regulatory process, we will advise, 

17 you know the Court and other parties --

18 MR. TENENBAUM: I don't think that's a good 

19 enough answer, because first of all, when we've heard 

20 Debtors tell us we don't have to deal with the agencies 

21 on this, because the Bankruptcy Court has already 

22 approved this, so that's not going to be a satisfactory 

23 answer, A. B, this is not an NRC issue, because as the 

24 Debtors are proposing it, they are proposing to go to 

25 the NRC with whatever they're proposing to do. This is 
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1 more of an EPA issue than an NRC issue, because if 

2 they're going to be relying on an entity to comply with 

3 the EPA type requirements and state requirements --

4 

5 

THE COURT: Okay. Feasibility is going to be 

-- will be at confirmation, okay. And there's a 

6 standard for feasibility and feasibility is not a 

7 guarantee of all future success. Things happen down 

8 the road. 

9 I guess, and I'm not sure if this is what Mr. 

10 Tenenbaum was concerned with or not, but what I'm 

11 wondering and what I maybe read into this, was, you 

12 know, have this large corporation, set of corporations 

13 who are proposing a restructuring plan, but at the same 

14 time, you know, the primary business is generation of 

15 

16 

electricity. We've got nuclear plants. We've got coal 

plants. And meanwhile, we have an awful lot of 

17 notifying that we're going decommission a nuclear 

18 plant, and that nuclear plant -- had that nuclear 

19 plant, and we're reselling off a couple coal plants, 

20 and maybe this other coal plant will close. 

21 So I want to know, and perhaps you want to 

22 know, is this a plan -- is this a restructuring plan 

23 only in name only, and that you can actually foresee a 

24 day in the not too distant future where it will be a 

25 liquidation post -- that's I guess the concern that I 
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1 would have and perhaps Creditors like the Government 

2 agencies might have, that -- or are we just getting 

3 some releases, going through the motions of having a 

4 restructuring, just to rearrange things so that we can 

5 liquidate later? Response? 

6 

7 

MR. ALBERINO: No. 

THE COURT: Okay. Got to get the record for 

8 that. All right, let's move on. 

9 MR. TENENBAUM: Thank you, Your Honor. Okay. 

10 Moving on, next one is Paragraph 38, I guess, has been 

11 taken care of, correct? Additional sentence was put 

12 in, right? 

13 

14 

15 

16 

MR. KAHN: Yes. 

MR. TENENBAUM: Paragraph 39, we had 

discussed additional language on this. I don't know 

where you ended up on that. I don't think I saw any 

17 additional language on this, except as the consent 

18 decrees. 

19 THE COURT: Could you just summarize 39 just 

2 0 so --

21 MR. TENENBAUM: Paragraph 39 is a -- is 

22 dealing with Article 4(f) of the plan. Maybe we should 

23 turn to it. It's right after where we were before. 

24 Looks like -- oh, the article -- it's just where we 

25 were, Page 80. That paragraph in capital letters on 
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1 Page 8 0. 

2 

3 

THE COURT: This is Page 80 of the redline? 

MR. TENENBAUM: Yes. So I think that the 

4 Debtors has, as I told you earlier, they've added 

5 language making clear that as to consent decrees, and 

6 there are several of them here, that they are not 

7 trying to get out of their consent decrees through this 

8 bankruptcy, but if you look at this language on Page 

9 80, and it does say except as otherwise provided, so 

10 the consent decrees wouldn't be picked up by this 

11 paragraph, but the new language, but this paragraph is 

12 claiming a -- if you read it literally, it says -- it 

13 is claiming to get out of all kinds of environmental 

14 liabilities, claims or obligations, based in whole or 

15 in part on any act or omission in existence prior to 

16 the effective date. So this is something we often see 

17 in plans, and old Debtors always agree to fix it, and 

18 these Debtors may fix it just like they've done with 

19 the consent decrees, but if they're -- I think we're 

20 entitled to know in the disclosure statement if they're 

21 not going to fix it. And this paragraph is contrary to 

22 well-established law. 

23 THE COURT: Let me ask a question that might 

24 be related to this, so that I understand. Various 

25 claims have been filed -- not reviewed claims -- maybe 
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1 you haven't either, I don't know. But I assume these 

2 government claims are placeholder claims or 

3 unliquidated claims. What's going to happen to those? 

4 

5 

MR. TENENBAUM: The --

THE COURT: This provision, what's the 

6 treatment? What class are they in? I don't have a --

7 MR. TENENBAUM: It's not exactly right, the 

8 way you -- I can summarize 

9 

10 

THE COURT: That may be. 

MR. TENENBAUM: -- what's been filed. By 

11 then maybe he could answer how they're going to be 

12 treated, but there's more than one category of 

13 government proof of claim. 

14 

15 

THE COURT: Yes. 

MR. TENENBAUM: The Federal Government for 

16 the NRC and EPA has filed solely a protective proof of 

17 claim saying that the Debtors have compliance 

18 obligations under environmental laws that we believe 

19 are not claims. 

20 

21 

22 

23 

24 

25 

THE COURT: Ongoing obligations? 

MR. TENENBAUM: Ongoing obligations. 

THE COURT: Okay. 

MR. TENENBAUM: And 

THE COURT: What else? 

MR. TENENBAUM: That for the Federal EPA and 
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1 NRC, that's the only thing that those agencies have 

2 filed. We don't have any monetary 

3 

4 

THE COURT: Okay. 

MR. TENENBAUM: claims for money already 

5 spent or penalties to date that we filed. 

6 

7 

8 

9 

10 

11 

12 

THE COURT: Okay. 

MR. TENENBAUM: Now, the states, who Mr. 

Idzkowski is here. I'm not exactly sure exactly what 

he filed, but Pennsylvania is on the phone. They do 

have some monetary claims. So maybe you want --

THE COURT: Okay. 

MS. GRABOWSKI: Your Honor, this is Barbara 

13 Grabowski. 

14 

15 

16 of claims. 

THE COURT: Yes, ma'am, go ahead. 

MS. GRABOWSKI: And we have filed two kinds 

They are both protection claims for ongoing 

17 obligations to comply with environmental law, permits 

18 and existing consent decrees. And we have also filed 

19 claims based on civil penalties, and protective claims 

20 for emission fees that will be due later in 2019. 

21 THE COURT: And the monetary claims, are 

22 those claims that have been liquidated in the sense of 

23 adjudication, or are they pending in some tribunal of 

24 some sort? 

25 MS. GRABOWSKI: They are proposed penalties 
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1 that have not been appealed to the Environmental 

2 Hearing Board in Pennsylvania or have been reduced a 

3 particular amount, but we are currently negotiating 

4 with FirstEnergy Generation to reach an agreed amount 

5 for those penalties. 

6 

7 

THE COURT: Okay. Mr. Alberino. 

MR. ALBERINO: A few points on this. So on 

8 the proofs of claim, Your Honor, each of the agencies, 

9 they've filed a claim against a specific Debtor. So 

10 they'll be entitled to the treatment for, you know, 

11 single-box claims against the Debtors --

12 

13 

14 claim. 

15 

16 

THE COURT: Unsecured claims? 

MR. ALBERINO: -- where they filed proofs of 

THE COURT: Yeah. 

MR. ALBERINO: Now, what I will say here is 

17 most of the claims are protective. As the State of 

18 Pennsylvania said, there may be a monetary pre-petition 

19 claim for civil penalties, you know, in connection with 

20 some compliance issue that we have. 

21 I think what we are prepared to do and I 

22 think we did receive language late last night from 

23 Pennsylvania on this, is I think we're prepared to add 

24 language to make clear what is our intention, which is, 

25 you know, any environmental performance obligations 
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1 under state, federal law, and our consent decrees, that 

2 we intend -- we intend to continue to perform and 

3 comply with those obligations going forward. We're not 

4 seeking to use the plan or the confirmation order to 

5 limit our compliance obligations, you know, as an 

6 operator of regulated power plants. 

7 So that's easy language for us to put in. 

8 think Mr. Tenenbaum had sent us language but the 

9 language went a little bit broader in terms of scope, 

10 because we were diving into what we thought were FE 

I 

11 non-Debtor release issues, as well, in connection with 

12 that language. 

13 I think there's language that we are happy to 

14 talk to the parties about, that makes it clear that as 

15 far as the Debtors are concerned, and Reorganized 

16 Debtors, that there's no issue there with us complying 

17 

18 

19 

20 

MR. TENENBAUM: That would work for us. 

MR. ALBERINO: The only exception, Your 

Honor, is claims. If there's a Capital C claim that 

21 the agencies have, where they filed proofs of claim, 

22 we're not agreeing that those Capital C claims ride 

23 through unimpaired. They'll be treated like every 

24 other unsecured Creditor. 

25 THE COURT: I'm not an environmental lawyer, 
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1 so -- but let me just understand. Is there the 

2 theoretical possibility that a claim will arise in the 

3 future, become -- come to the fore, people will become 

4 aware of it, some leakage or some thing happens, some 

5 thing become aware of it. It's outside the scope of 

6 any of these consent decrees, any of these ongoing 

7 obligations, and the cause of it was something that 

8 FirstEnergy Solutions or its affiliates or non-Debtor 

9 affiliates did some time in the past, before the case 

10 was filed, that it is going to be discharged, simply 

11 because it arose from an act that happened pre-

12 

13 

petition. That's a lot of things, I know, but --

MR. ALBERINO: You're wading into one of the 

14 murkiest areas of bankruptcy law. 

15 

16 

17 law issue. 

18 

19 

20 

21 

22 

23 though. 

24 

THE COURT: Yeah. 

MR. ALBERINO: It's not just environmental 

THE COURT: Plowing 

MR. ALBERINO: Just right ahead. 

THE COURT: Got the waders on and 

MR. ALBERINO: That's right. 

THE COURT: Don't know where I'm going 

MR. ALBERINO: I think with respect to pre-

25 petition releases on property, I'm going to tell you I 
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1 don't know. Without seeing the claim that's being 

2 asserted, you know, what all the facts are, and I have 

3 not briefed the environmental law issues, much less 

4 kind of the issues as to whether that would constitute 

5 a claim for purposes of the Bankruptcy Code, given 

6 whatever the governing standard here is in the Sixth 

7 Circuit. 

8 

9 

THE COURT: Yeah. 

MR. ALBERINO: But, you know, I think 

10 generally with respect to pre-petition releases where 

11 the contamination does not reveal itself, or is not 

12 discovered until sometime down the road --

13 

14 

THE COURT: Yeah. 

MR. ALBERINO: I think generally -- I'm not 

15 going to ask you to hold me to this, but I think 

16 generally when those claims arise down the road, those 

17 are compliance and remediation issues that the Debtors 

18 will just have to deal with. Because there's a 

19 difference, Your Honor, between --

20 THE COURT: Well, there's ownership of 

21 property and then there's claims not involving 

22 ownership, but --

23 MR. ALBERINO: Well, there's different 

24 elements of these claims. 

25 THE COURT: Yeah, okay. 
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1 MR. ALBERINO: Like the remediation claim, if 

2 there has been a release of contaminants that needs to 

3 be cleaned up, you know, that is a claim, where Mr. 

4 Tenenbaum will argue as part of their enforcement 

5 power, not subject to discharge, not a claim --

6 

7 

THE COURT: Right. 

MR. ALBERINO: -- they can pursue it, and 

8 there's civil penalties which I think are more likely 

9 treated as claims under the code, and then there is our 

10 compliance obligations further down the road with 

11 respect to retiring any plants and having to deal with 

12 whatever our closure obligations. I'm telling you 

13 today and committing on the record, is we're not 

14 seeking to limit the rights of the agencies under those 

15 regulatory regimes, and we have to comply --

16 

17 

18 

19 

MR. TENENBAUM: If Your Honor wants, I --

THE COURT: I'm going to retreat back to the 

shore and get out of the swamp. Thank you for that. 

MR. TENENBAUM: I don't know if you want to 

20 hear anymore about it, but if you wanted me to, I --

21 THE COURT: You mentioned it before I 

22 interrupted and charged in. What was discussed is some 

23 changes may be satisfactory to you, is that 

24 MR. TENENBAUM: We had given them language 

25 and they're saying they don't want to get into the 
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1 third-party release issue, so we'll deal with that 

2 separately and --

3 

4 

THE COURT: Yes. 

MR. TENENBAUM: And just take the rest of our 

5 language, that would work for us. 

6 THE COURT: And is that plan language or is 

7 that disclosure statement language? 

8 

9 

MR. ALBERINO: It will be plan language and 

we'll put it in the DS, as well. The State of 

10 Pennsylvania provided, I think, cleaner language on 

11 that issue, so I think it's an easy fix. 

12 

13 

14 

15 

16 

THE COURT: Okay. 

MR. ALBERINO: And we'll run it through the -

THE COURT: All right. 

MR. TENENBAUM: We have not gone over the 

17 Pennsylvania's language. 

18 THE COURT: Someone write that down, and put 

19 it on a post-it. Let's move on to the next point. 

20 MR. TENENBAUM: All right, sir. Paragraph 

21 40, Your Honor, and this issue has been resolved. 

22 THE COURT: Okay. 

23 MR. TENENBAUM: I believe this issue has been 

24 

25 

resolved as to us. The Citizens' Groups may have 

issues but they'll speak to that separately. It 
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1 relates to the spent fuel, the nuclear facilities. But 

2 this issue is resolved for purposes of disclosure 

3 statement for us. 

4 

5 

THE COURT: Okay. 

MR. TENENBAUM: Paragraph 41, this issue has 

6 been resolved verbally by agreement before the hearing. 

7 We agreed that we would come up with a mechanism for 

8 the governments to opt out of these releases. 

9 MR. KAHN: Again for the record, Your Honor, 

10 Brad Kahn for the Debtors. We're going to include a 

11 provision in the solicitation order that says 

12 notwithstanding anything to the contrary in this order, 

13 the Governmental entities can opt out of what I call 

14 the other party releases, the consensual releases, by 

15 submitting a written notice to the Debtors, the 

16 Committee and the U.S. Trustee prior to the voting 

17 deadline. 

18 THE COURT: Okay. And describe those 

19 releases. 

20 MR. KAHN: These are the third-party releases 

21 for the defined terms of the Debtor released parties, 

22 and the other released parties, and these are primarily 

23 the RSA parties and the consented Creditors 

24 

25 

THE COURT: Okay, all right. 

MR. KAHN: And the advisors. And I assume 
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1 you'll want to get into the opt-in and opt-out issue 

2 that the SEC and U.S. Trustee have raised, but we can 

3 deal with that. 

4 THE COURT: But that only pertains to these 

5 sets of releases, not the 

6 

7 

8 

MR. KAHN: I have no authority to -

THE COURT: Okay. 

MR. KAHN: -- carve anything out of the FE 

9 non-Debtor party releases. 

10 

11 

THE COURT: Okay. 

MR. TENENBAUM: Right. The disclosure 

12 statement and other documents, I believe, are clear 

13 that --

14 

15 

MR. KAHN: Did I get that right? 

MR. TENENBAUM: -- they are proposing that 

16 there be no opt-outs to the parent non-Debtor releases. 

17 THE COURT: Good, all right. Good that I 

18 understand it. All right, thank you. Go onto the next 

19 item. 

20 

21 

MR. TENENBAUM: Paragraph 42 has been fixed, 

satisfied, on attorneys' fees. They put in some 

22 additional language. 

23 Paragraph 43, you were going to get back to 

24 us on that. Any update on that, the tax refunds? 

25 MR. ALBERINO: Your Honor, I think we're not 
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1 aware of any material tax refunds that we are 

2 anticipating as part of the -- as part of the financial 

3 projections, as part of the plan. I think if there are 

4 tax refunds that are in there, they're included in the 

5 financial projections, but I don't believe in our notes 

6 we've indicated that. We've indicated that we are not 

7 contemplating receipt of any material refund. Normally 

8 in our tax allocation agreement, we have, we're 

9 compensated for NOL usage, with the parent company, as 

10 they're utilizing our wells, which is I think part of 

11 the settlement terms. 

12 

13 

THE COURT: Okay. 

MR. TENENBAUM: I'm satisfied with that 

14 representation. We just didn't want -- there are some 

15 references to tax refunds in the documents, and 

16 apparently they are not based on anything noteworthy. 

17 If they were, we would want it disclosed. 

18 THE COURT: All right. Let's move on to the 

19 next --

20 MR. TENENBAUM: Moving on, Paragraph 44, I 

21 supposed we could defer this issue to the plan, if Your 

22 Honor likes. We were concerned about this particular 

23 language in the plan. Let's see if I can find it on 

24 retention of documents. We did not think that it would 

25 be appropriate for the Debtors to -- for the Court to 
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1 be authorizing the Debtors to destroy documents 

2 contrary to non-bankruptcy law, with this broad 

3 language here, and if that was their intent, we thought 

4 

5 

it should be disclosed. If Your Honor prefers, we can 

wait till the confirmation hearing. Let's see if we 

6 can find that. 

7 THE COURT: I assume the issue is that there 

8 are certain sort of records that need to be retained, 

9 for example, relating to environmental issues --

10 

11 

MR. TENENBAUM: Yes. 

THE COURT: What -- so that environmental 

12 regulators can come through, review your records and 

13 that you're saying that this process should not change 

14 in any way the obligations of the Debtors to abide by 

15 those other laws. And I'm going to guess that the 

16 Debtors are concerned with just document retention 

17 

18 

19 

issues generally? Help me out, Mr. Alberino. Save me. 

MR. ALBERINO: I thought it was boilerplate, 

Your Honor. I will tell you on the document retention, 

20 not to make it -- not to marginalize the issue, it is 

21 actually an important issue, a lot of our documents are 

22 retained for us through FE Service Company, and as part 

23 of the amended shared services agreement and the 

24 transition work that we're doing, we are basically 

25 taking custody of a number of the documents that -- of 
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1 our historical documents that we're going to need. 

2 I think I'm happy to represent and if we need 

3 to make a change of the plan, that we will not alter 

4 the policy in any way that is not consistent with, you 

5 know, applicable state or federal laws on retention 

6 

7 

8 

issues. That's fine. 

THE COURT: Great. 

MR. ALBERINO: Our intention is to comply 

9 with the law. 

10 

11 

THE COURT: I think that satisfies the issue. 

MR. TENENBAUM: That will work. Thank you, 

12 Your Honor. 

13 

14 

THE COURT: Great, all right. 

MR. TENENBAUM: Moving on, Paragraph 45, this 

15 relates to the plan provision which says that the plan 

16 shall be deemed substantial and consummated on the 

17 effective date, and it seemed to be -- our reading of 

18 it, even if in fact it hadn't been substantially 

19 consummated, it was going to be deemed to be 

20 substantially consummated. 

21 Let's see. I have to find that paragraph. 

22 Must be -- Page 112, it just said very simply, "On the 

23 effective date the plan shall be deemed to be 

24 substantially consummated." But I don't -- my 

25 understanding is that's not what the law is, but I 
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1 guess we could take that up at confirmation, but --

2 

3 Honor. 

MR. KAHN: That would be my suggestion, Your 

To me this is a confirmation issue. We'll be 

4 prepared to argue at confirmation. All of the things 

5 we're going to have to be able to do in order to go 

6 effective and consummate -- and go effective on the 

7 plan, that on that date we will have substantially 

8 consummated. If we're going to have this argument at 

9 confirmation, we're happy to do so. 

10 THE COURT: Okay. It sounds kind of a 

11 definitional provision, but all right. 

12 MR. TENENBAUM: It may well be that it is 

13 substantially consummated. We just --

14 THE COURT: Well, let's defer that till the 

15 confirmation hearing. 

16 

17 

MR. TENENBAUM: We can do that at 

confirmation. All right. So moving on, and I think 

18 the next one is a similar one about the automatic stay. 

19 And, in fact, since we probably aren't directly 

20 impacted, we'll just propose to wait till the 

21 confirmation hearing on that issue. 

22 THE COURT: Automatic stay or a discharge 

23 injunction? 

24 MR. TENENBAUM: Well, that's the question. I 

25 mean, the language in the plan says that the automatic 
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1 stay continues for some purposes after the effective 

2 day, which didn't seem right to us. 

3 MR. ALBERINO: Your Honor, this is a typical 

4 provision, being included -- we include in plans. 

5 While we understand the discharge, we will have a 

6 discharge injunction as part of the Chapter 11 plan. 

7 This language -- some of it's comfort but we want to 

8 make sure that if there are parties who have 

9 litigation, for example, that was stayed by the 

10 automatic stay, just because we're coming out of 

11 bankruptcy does not mean you can now, you know, restart 

12 your litigation, because the Company has emerged from 

13 bankruptcy, to liquidate your claims. You know, 

14 there's a distinction between them seeking to enforce 

15 their claim against us in a monetary way, versus them 

16 seeking to restart a litigation that was stayed to 

17 liquidate the claims. So in our mind it's kind of belt 

18 and suspenders language to make clear that all this 

19 litigation that was stayed by the automatic stay, you 

20 can't just now go ahead and liquidate your claims in 

21 State Court, you know, to liquidate them for purposes 

22 of having a claim treated under the plan. 

23 THE COURT: Alternatively, you would resolve 

24 it a different way. 

25 MR. ALBERINO: Yeah, in the Bankruptcy Court. 
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1 

2 something 

3 

4 

5 process? 

6 

THE COURT: Removal process, for example, or 

MR. ALBERINO: Whatever, whatever -

THE COURT: Or just claims, the claims 

MR. ALBERINO: The claims process, Your 

7 Honor, and whether that's 

8 

9 

THE COURT: All right. 

MR. ALBERINO: whether that happens in the 

10 Bankruptcy Court or whether it's --

11 THE COURT: Conceptually I don't have a 

12 problem with that. I'm not sure if that's exactly the 

13 automatic stay, if it's a discharge injunction, but I'm 

14 not sure this is worth spending time on today. All 

15 right. 

16 MR. TENENBAUM: That's fine, Your Honor. 

17 Moving on, Paragraph 47 has been resolved. We have new 

18 language on that. 

19 Paragraph 48 is a third-party release, non-

20 Debtor parent release issue, so I guess should we defer 

21 that one? It's a narrow one but it pertains to that. 

22 This is the Clean Air Act Consent Decree that we talked 

23 about way at the beginning of the case, relating to 

24 solar power. But it's a non-Debtor release issue. 

25 THE COURT: I'm not sure I follow. 
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1 MR. TENENBAUM: Well, Paragraph 48 is raising 

2 a question that the disclosure statement should specify 

3 one way or another whether or not this consent decree, 

4 Clean Air Act consent decree that the parent is a party 

5 to, or a parent affiliate is a party to. 

6 THE COURT: I see. The parent has a consent 

7 decree. 

8 MR. TENENBAUM: Yes. Debtors are not 

9 actually a party to it. 

10 

11 

THE COURT: Okay. 

MR. TENENBAUM: It's an example of what Your 

12 Honor was referring to before, as we need to understand 

13 what is covered by the third-party release and what's 

14 not. 

15 

16 

17 

18 

THE COURT: Okay. I guess that really merges 

in with that issue. It's a specific example. 

MR. TENENBAUM: Yes. 

THE COURT: Let's move on to the other items 

19 here. 

20 

21 

MR. TENENBAUM: Moving on, there's only two 

more left, and 49 49 we do have some additional 

22 language relating to both bonds now, right? So that 

23 has been resolved. Although I would say this. There's 

24 additional language in there now, about that the bonds 

25 are going to stay in place, but I'm not sure -- this is 
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1 

2 

also really a third-party Debtor release issue. 

not sure that the plan is clear. The parent is 

I'm 

3 agreeing to continue to do certain things under the 

4 plan, relating to bonding, for example. 

5 I'm not sure -- the disclosure statement may 

6 now have more information on it, but I'm not sure if 

7 everything -- I mean, maybe we can talk about this 

8 separately, but I'm not sure whether or not it's --

9 everything that they're agreeing to do, I'm not sure 

10 that it's spelled out in the plan and the disclosure 

11 statement, is it, do you think? 

12 MR. KAHN: Your Honor, the same exact 

13 language is in both places, so --

14 

15 

MR. TENENBAUM: Okay. 

MR. KAHN: -- that language is satisfactory, 

16 it's in both --

17 

18 

MR. TENENBAUM: All right. Well, we are 

satisfied for now on that one, Your Honor. If it turns 

19 out that there's some gap in the description and what 

20 they're telling us what the parent is going to continue 

21 doing, then we'll raise it at the confirmation hearing. 

22 THE COURT: All right, fine. And then your 

23 item, Paragraph 50, looks like that's been fixed. 

24 

25 

MR. TENENBAUM: That's been fixed, yes. 

That's it. Thank you very much. 
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1 THE COURT: All right, thank you. Let's go 

2 to Ms. Patton. 

3 MS. PATTON: Your Honor, we have one non-

4 third-party release exculpation injunction related 

5 disclosure issue. 

6 

7 

8 

THE COURT: Okay. 

MS. PATTON: It relates to the management 

incentive plan on Page 83 of the plan. There is no 

9 clarity regarding whether the Debtors are seeking the 

10 Court's approval of this management incentive plan, so 

11 we think that should be clarified in the disclosure 

12 statement, and if the Debtors are seeking Court 

13 approval of the management incentive plan, the 

14 Bankruptcy Code under Section 503(c) provides the 

15 standard by which the Debtors must meet in order for 

16 this Court to approve it. 

17 If they are not seeking Court approval, just 

18 include that and we'll be fine with language that says 

19 confirmation of the plan is neither approving or 

20 authorizing the terms of the management incentive plan. 

21 We also raised an issue regarding disclosure. 

22 We're fine with them including the terms of the 

23 management incentive plan as part of the plan 

24 supplement, so that objection is resolved, but we think 

25 the disclosure statement and plan needs clarity. 
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1 THE COURT: You want clarity as to whether or 

2 not it's going to be by a separate motion that is going 

3 to be approved, or whether it's going to be --

4 MS. PATTON: Approved as part of confirmation 

5 of the plan. 

6 

7 

THE COURT: Okay. Mr. Alberino. 

MR. ALBERINO: So Your Honor, with respect to 

8 the management incentive plan, we will be -- like most 

9 cases, it does not apply -- it does not apply with 

10 respect to anything, any compensation for officers 

11 during the bankruptcy case. It is conditioned upon the 

12 Company emerging from bankruptcy and the agreement that 

13 we have is the agreement on the incentive plan that's 

14 been negotiated with the management team, all the 

15 restructuring support parties and the Committee, so 

16 that everyone understands on the back end, when the 

17 Company emerges from bankruptcy, what the expected 

18 management team will receive compensation 

19 

20 

THE COURT: Post-effective date? 

MR. ALBERINO: Post-effective date. So we 

21 will disclose it. We view it as a disclosure issue 

22 under the Code because --

23 THE COURT: Because it's going to dilute the 

24 shares. 

25 MR. ALBERINO: Correct, so it's a disclosure 
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1 issue, given the potential dilution from the plan, but 

2 it will be a plan that will be approved by the new 

3 Board after we emerge from bankruptcy, with full 

4 disclosure to our Creditors of the potential dilution 

5 associated with the plan, and it will only apply 

6 towards compensation for post-emergence compensation. 

7 THE COURT: Okay. Ms. Patton, as just 

8 described do you believe that that's adequately 

9 disclosed already in the disclosure statement, or do 

10 you think that some additional language is needed to 

11 

12 needed. 

13 

MS. PATTON: 

THE COURT: 

I think additional language is 

I mean, you could probably do it 

14 in a sentence or two. 

15 MR. ALBERINO: Sure. Absolutely, Your Honor. 

16 We'll work with Ms. Patton on --

17 THE COURT: With respect to the issue of the 

18 scope of the plan and, therefore, the extent of the 

19 dilution, is that adequately disclosed? And I realize 

20 the U.S. Trustee doesn't have a financial interest in 

21 it, and others do. 

22 MR. ALBERINO: It will be a component of the 

23 -- it will be a component of the plan supplement. 

24 

25 

THE COURT: The plan supplement. 

MR. ALBERINO: Which will be disclosed prior 
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1 to voting. 

2 THE COURT: Right, okay. Great. Okay, I 

3 think that resolves that. Anything else along the 

4 lines of your disclosure issues? 

5 

6 

MS. PATTON: No, Your Honor. That's fine. 

THE COURT: Who wants to go next? And I 

7 realize -- yes, ma'am. Let's stick -- let's go through 

8 the Government entities and then deal with the Citizen 

9 entities. 

10 

11 

MS. PHAM: Thank you, Your Honor. Danielle 

Pham for FERC. We just have one remaining issue. The 

12 Debtors have added language into the disclosure 

13 statement to address the risk regarding what is the PPA 

14 appellate proceeding. 

15 

16 

THE COURT: Mm-hmm. 

MS. PHAM: We think additional disclosure is 

17 needed with respect to some quantitative analysis of 

18 what the impact of an adverse ruling in the PPA 

19 appellant proceeding would, I guess --

20 

21 

THE COURT: Entail. 

MS. PHAM: So the Debtors have the knowledge 

22 of the risk regarding the Sixth Circuit proceeding, and 

23 they are aware that there are claims from the PPA 

24 counterparties have been asserted against the estate 

25 with respect to those PPA's. So we would like some 
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1 disclosure regarding the quantity of those claims, what 

2 the admin claims would be, what the impact of future 

3 obligations of the PPA's may have on the estate, and 

4 the ability to consummate the plan and continue 

5 operation. 

6 

7 

THE COURT: Okay. 

MR. KAHN: Your Honor, Brad Kahn on behalf of 

8 the Debtors. 

9 We took this request in and we thought about 

10 it, and frankly I guess I come to the conclusion that 

11 we didn't include it as future risk. One, it's frankly 

12 misleading. We are asking Creditors to vote on this 

13 plan, which is based on your order -- orders, I should 

14 say, preliminarily and joining Ms. Pham's client, and 

15 rejecting those two contracts. 

16 

17 

THE COURT: Mm-hmm. 

MR. KAHN: We note the risk that that might 

18 not be how this ends up, if there's a reversal prior to 

19 the effective date. 

20 

21 

THE COURT: Right. 

MR. KAHN: But this plan and the plan 

22 settlement is based on the fact that we have rejected 

23 those contracts. If we don't end up being able to 

24 reject those contracts, I can't sort of come up with a 

25 fake number that assumes everything else stays equal, 
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1 without it being misleading to other Creditors. 

2 THE COURT: Well, okay. What in your mind 

3 might happen if there was a reversal? Would it be that 

4 the plan couldn't go effective and would have to start 

5 over, or propose an amended plan? Is that what you're 

6 thinking? 

7 MR. KAHN: As we lay out in the disclosure 

8 statement, I think there's a few parts. One, it could 

9 be that the Sixth Circuit determines that FERC and Your 

10 Honor had concurrent jurisdictions. You've already 

11 approved the rejection. So then I'm going to have our 

12 regulatory lawyers walk over to FERC in D.C. and submit 

13 an application to abrogate the contract to FERC, and 

14 then maybe they say yes, and we move on with life, and 

15 nothing had to change at all. 

16 Maybe it's the case that the Sixth Circuit 

17 says not only does FERC have concurrent jurisdiction, 

18 but maybe Your Honor was improper in your rejection 

19 order, in which case maybe I have to go back to my RSA 

20 parties and say do we want to just assume the contract 

21 and see how this impacts, can we keep everything else 

22 the same? I don't know if that's the case. We make 

23 this clear, again, in the disclosure statement, that 

24 there's a risk that the RSA parties may have a right to 

25 terminate the RSA based on the outcome of that Sixth 
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1 Circuit appeal. 

2 You know, one of the things that is resolved 

3 by the plan of settlement is the value allocation. And 

4 that assumes a particular value. 

5 

6 

7 

THE COURT: Let's set RSA aside for a second. 

MR. KAHN: Yeah. 

THE COURT: Let's say this happens sometime a 

8 month or two or three post-confirmation, pre-effective 

9 date. 

10 

11 

MR. KAHN: Yeah. 

THE COURT: These parties of the RSA, they've 

12 already I assume have voted for the plan. 

13 

14 

MR. KAHN: Yes. 

THE COURT: It's been confirmed. What 

15 happens? I mean, okay, I mean 

16 MR. KAHN: It may be -- it results in 

17 immaterial modifications. 

18 THE COURT: That prevents it from going 

19 effective. 

20 MR. KAHN: No. We could go effective without 

21 having to re-solicit. We would come back to the Court 

22 for authority to do modification to the plan without 

23 re-soliciting. 

24 

25 

THE COURT: To modify it. 

MR. KAHN: It could be that we have to go 
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1 back to square one, and reassess the plan settlement 

2 with our RSA parties and our independent directors 

3 because the value allocations around the universe of 

4 Debtor entities and respective Creditors no longer is 

5 fair and reasonable in certain parties' eyes, if we 

6 continue having to perform under the OVEC and Maryland 

7 Solar contract. 

8 THE COURT: So what's the risk to the non-RSA 

9 Creditors, non-RSA party Creditors, that material 

10 change could happen and then something is going to be 

11 renegotiated kind of out from underneath them in a 

12 sense? In other words, they voted for the plan, now 

13 its plan has been confirmed, but it's not really 

14 changed them will it be material to them or not? 

15 Explain that. 

16 MR. KAHN: And by definition, we'll have to 

17 tell Your Honor that we're modifying the plan, and if 

18 Your Honor says it's a material modification, if that 

19 requires us to re-solicit --

20 

21 

22 

23 

24 

25 

and 

fun 

THE COURT: I see. 

MR. KAHN: They're protected again by 1125 

1129. 

THE COURT: Okay. 

MR. KAHN: And we're going to have another 

time in front of Your Honor. 
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1 

2 

3 

4 

THE COURT: Fantastic. 

MR. KAHN: But my point is I can't --

THE COURT: It's going to be reversed, huh? 

MR. KAHN: So my view is I'm not asking 

5 Creditors to vote on a plan in a hypothetical world 

6 where we've lost on appeal. 

7 

8 

THE COURT: Okay. 

MR. KAHN: And I don't think that's the 

9 standard for disclosure either. 

10 

11 

MR. KAHN: Right, okay. 

I follow what's been described. 

So Ms. Pham, I think 

I cannot keep in my 

12 brain everything that's actually been written in any of 

13 these drafts. Does the language from your view 

14 describe that kind of decision -- those possibilities, 

15 with the argument being that putting a number on it is 

16 just too difficult at this point? 

17 MS. PHAM: Yeah, we believe that the changes 

18 do address that there are different avenues that could 

19 occur if there's an adverse ruling. I'm not sure it's 

20 as clear as what Mr. Kahn has stated with respect to 

21 modification and re-negotiation with RSA parties. 

22 MR. KAHN: Can I just make another point? 

23 And I'm not trying to diminish Ms. Pham's client's role 

24 in this, but Maryland Solar and OVEC, and all of the 

25 Creditor constituencies are a party to this, are 
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1 comfortable that there's adequate disclosure about this 

2 issue, and that doing a quantitative analysis that in 

3 fact might be misleading --

4 

5 

THE COURT: Well, okay. 

MR. KAHN: -- because they would contemplate 

6 a plan that doesn't exist, I think would actually do 

7 more harm than good. 

8 

9 

10 

11 

parties. 

THE COURT: It doesn't just affect the PPA 

It affects the other party -- I mean -

MR. KAHN: I agree but --

THE COURT: The PPA parties that we're not 

12 talking about a situation where they're in fat city, to 

13 some extent. 

MR. KAHN: Yes. 14 

15 THE COURT: It's the other -- it's the other 

16 Creditors that might be affected. 

17 MR. KAHN: Understood and, you know, and 

18 Davis Polk is here representing a group of FES 

19 Credi tors. 

20 

21 

THE COURT: Okay. 

MR. KAHN: Again, they think that they 

22 think the disclosure is adequate, as well. My view is 

23 it actually would do more harm than good for me to try 

24 and come up with what the world would look like if 

25 THE COURT: Okay. 
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1 MR. KAHN: -- everything else stayed the 

2 same. 

3 

4 

THE COURT: Okay. 

MR. KAHN: Where we just kept performing 

5 under these contracts. 

6 

7 

THE COURT: All right. Yes, sir. 

MR. BECK: For the record, David Beck, 

8 Carpenter, Lipps and Leland, for the Office of Ohio 

9 Consumers' Counsel. 

10 We join FERC in that concern. I think the 

11 concern to put it -- I don't think -- I don't think 

12 sorry, Ms. Pham. It's been a long day already. I 

13 think the idea here isn't that you have to put 

14 percentage on the award. It's more what's the 

15 magnitude -- to know what the magnitude of the admin 

16 claim is, because that could assess parties in 

17 assessing feasibility. I think that would be at least 

18 my client's concern, is that we don't really know the 

19 magnitude. 

20 MR. KAHN: Going back to one of the themes I 

21 was going with earlier, I don't have to prove 

22 feasibility in every hypothetical outcome in the world, 

23 and I -- if they want to raise that issue at 

24 confirmation, we can have that issue at confirmation, 

25 and I assume that Mr. Fagen, who is here on behalf of 
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1 OVEC, might start previewing that argument anyway. 

2 Yeah, see. And so, you know, my view is that's a 

3 confirmation issue, but there is adequate disclosure. 

4 

5 

6 

THE COURT: All right. I think I'll move 

past it. I think I will accept that the disclosure is 

adequate, although it is it is an interesting issue, 

7 because it is, you know, if it's not an 800-pound 

8 gorilla, it's one of the 200-pound gorillas that are 

9 laying around in this case, as opposed to just any of a 

10 number of smaller appeals. 

11 So but I think I'm satisfied that there's 

12 procedural protections in place to address problems, if 

13 they're significantly large, including having to go 

14 through another re-solicitation and balloting, if the 

15 changes are material, so thank you very much, ma'am. 

MS. PHAM: Thank you, Your Honor. 

THE COURT: All right. Any of the other 

government agencies that are represented. Let's start 

16 

17 

18 

19 in the courtroom. Any state agencies? SEC want to be 

20 heard at this point or are you satisfied? 

21 MS. CHAE: We only have issues regarding 

22 releases, Your Honor. 

23 THE COURT: Okay, fine. Thank you. 

24 else? 

25 No. All right. How about by phone? 

Anyone 
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1 Starting with Pennsylvania, do you have any other 

2 additional disclosure comments, separate from the 

3 release issues? 

4 

5 

MS. GRABOWSKI: Your Honor, Barbara Grabowski 

for the Commonwealth of Pennsylvania. Just one small 

6 point, which I have contacted Debtors' counsel for late 

7 yesterday. It's in the redline disclosure statement on 

8 Pages 66 and 67, a new Paragraph (h), titled 

9 Environmental Liabilities. It refers to some consent 

10 decrees with the Department and there are some 

11 additional consent decrees, which we believe need to be 

12 added to those paragraphs, and again we started 

13 discussion to correct that. 

14 And then there's a box called FirstEnergy 

15 Generation lists various facilities and there are costs 

16 -- there's one at the very end called Hatfield Ferry 

17 with real dollars. Hatfield Ferry consisted of a power 

18 plant, which is no longer operating, but there's also a 

19 landfill associated with that power plant, which is 

20 subject to a permit and a consent order and agreement 

21 as where the ash from the power plant was disposed, 

22 both by non-Debtor parties up till about a number of 

23 years ago, and more recently owned by a Debtor, but 

24 there are environmental obligations associated with 

25 that landfill, including a recent violation which we 
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1 are still trying to determine the full scope of that 

2 violation, so it's a question of updating the redline 

3 disclosure statement to include that additional 

4 information. 

5 THE COURT: And what page was that on of the 

6 redline? I don't know if you have the redline in front 

7 of you. 

8 MS. GRABOWSKI: Well, I do, and it's the page 

9 is 66 and 67 of the new Paragraph (h). 

10 

11 page here. 

12 

13 2. 

14 

15 

THE COURT: I'm not sure I'm on the right 

MS. GRABOWSKI: Docket Number 2315, Exhibit 

THE COURT: Can you steer me, Mr. Alberino? 

MR. ALBERINO: Are you in the plan or 

16 disclosure statement? 

17 MS. GRABOWSKI: It's the disclosure 

18 statement. 

19 MR. ALBERINO: And are we referring to the 

20 language where we make clear that the consent decrees 

21 are running through the bankruptcy? Is that the 

22 language? 

23 MS. GRABOWSKI: Well, it's Paragraph (h), 

24 with a paragraph that refers to various consent decrees 

25 and also the prior page, there's a box titled 
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1 FirstEnergy Generation, with all of the facilities. 

2 MR. ALBERINO: Your Honor, I think what we're 

3 referring to is Page 55 of the disclosure statement 

4 redline. 

5 

6 

7 

THE COURT: Of the one that you've handed up? 

MR. ALBERINO: Yes. 

MS. GRABOWSKI: There's two page numbers. 

8 There's a page number of the filed documents, and then 

9 there's a page number of the actual redline disclosure 

10 statement. 

11 

12 redline. 

13 

14 

15 

MR. ALBERINO: Page 55, disclosure statement 

THE COURT: Over what he's handed up. 

MS. GRABOWSKI: That is correct. 

THE COURT: Okay. All right. Okay. I guess 

16 I'm there now. All right. Mr. Alberino, do you want 

17 to respond to her point or 

18 MR. ALBERINO: Well, now that I have it in 

19 front of me, can we ask you one more time to indicate 

20 what the issue is? 

21 THE COURT: Ma'am, I'm sorry. If you could 

22 now repeat what your point was? 

23 MS. GRABOWSKI: Certainly, Your Honor. So on 

24 Page 55, there's Paragraph (h) referring to 

25 liabilities, and then there's a block, which is titled 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

101 

ED_013364A_00000780-00101 



DocuSign Envelope ID: 601 CDC02-A4DE-4899-93DE-0249416897BF 

1 FirstEnergy Generation, with a list of facilities. 

2 

3 

THE COURT: Yes. 

MS. GRABOWSKI: On the bottom of that is 

4 called Hatfields Ferry. 

5 

6 

THE COURT: Yes. 

MS. GRABOWSKI: And so the real dollars are 

7 for their environmental liabilities. Hatfield Ferry 

8 was a power plant, which is no longer operating, as 

9 well as a landfill where the fly ash and other material 

10 from the power plant was disposed, so the landfill is 

11 still active and is still being used. There are some 

12 recent violations at that landfill, which will require 

13 correction, and so we think that entry should be more 

14 than zero million dollars for its ongoing cost to 

15 comply and correct any violation. 

16 And then on the following Page 56, where 

17 there's a list of the consent decrees, there are some 

18 additional consent decrees and consent adjudications 

19 between FirstEnergy Generation and the Department, 

20 which should be included in that paragraph. And we 

21 have forwarded that list to Debtors' counsel late 

22 yesterday. 

23 THE COURT: And this is the paragraph that 

24 also refers to Hatfields Ferry? 

25 MR. ALBERINO: I think it's the second 
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1 paragraph. 

2 MS. GRABOWSKI: It refers to Hatfields Ferry 

3 and also there at the Bruce Mansfield plant, there is a 

4 consent order and agreement that requires pump and 

5 treat system to remove petroleum product from the 

6 groundwater. 

7 

8 

THE COURT: All right. 

MS. GRABOWSKI: So Hatfields Ferry and the 

9 Bruce Mansfield plant and the Little Blue Run 

10 impalement. 

11 

12 

THE COURT: All right. Mr. Alberino. 

MR. ALBERINO: I'll respond in reverse order. 

13 So on the consent decree issues, Ms. Grabowski sent us 

14 an email last night indicating that they thought there 

15 was some additional consent decrees. We are running 

16 them to ground, you know, with our environmental 

17 people, just to confirm that they are still in 

18 existence and we're still subject to them. 

19 Assuming everything, you know, is run to 

20 ground and Ms. Grabowski is right, we will do two 

21 things. One, we'll change -- we'll expand our 

22 definition of consent decrees in the plan, to pick up 

23 the additional ones. And number two, we will amend the 

24 disclosure here on Page 56, you know, to identify the 

25 additional consent decrees that will be referenced in 
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1 the definition. So I assume that would satisfy that 

2 issue. 

3 On the second point, which is the zero ARO 

4 for Hatfields Ferry, I'll give you 30 seconds of 

5 background, Your Honor. 

6 

7 

THE COURT: Mm-hmm. 

MR. ALBERINO: Hatfield was a power station. 

8 It was a coal-fired power plant in Pennsylvania that 

9 was owned by AE Supply and operated by AE Supply. 

10 There are there is associated landfill at the site, 

11 where the Hatfield Ferry landfill is where the CCR, the 

12 coal ash deposits, were deposited from the Hatfield 

13 station, and there could have been other stations but 

14 I'm not sure. 

15 Back in 2015 that landfill which Hatfield had 

16 deactivated and they were no longer depositing coal ash 

17 at that site, so they basically had all this land and 

18 landfill. So when we were looking at other sites to 

19 deposit our CCR for Bruce Mansfield, because we were 

20 going to be subject to the Little Blue Run consent 

21 decree, which required us to shut it down and no longer 

22 deposit CCR there, we basically negotiated with that 

23 fee to take over the Hatfield -- take ownership of the 

24 Hatfields Ferry landfill as an alternative site for us 

25 to dispose of CCR from the Mansfield location. 
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1 

2 

I don't believe we actually ever delivered 

any CCR to that site. I think it was an option for us, 

3 but the reason you see kind of zero here is because on 

4 our balance sheet, we're not carrying kind of Hatfield 

5 

6 

on our balance sheet, you know. It's being carried 

right now, I believe, on AE Supply's balance sheet. 

7 think that for our purposes today and for disclosure 

8 purposes, I think soliciting with zero in there is 

9 sufficient, is sufficient for disclosure purposes. 

I 

I 

10 don't think we're prejudicing anyone's argument that 

11 the ARO might be higher. We're ultimately on the hook 

12 for it, and not FE Corp, but I think from a disclosure 

13 standpoint what we've reflected is what is on our 

14 balance sheet. 

15 

16 

THE COURT: Mm-hmm. 

MR. ALBERINO: And we think that's proper, 

17 but we recognize that this issue in terms of our 

18 obligations on Hatfield as current owner, that that 

19 number may be subject to revision. 

20 THE COURT: All right. So your point is the 

21 Debtor doesn't own that landfill, never did. 

22 

23 

MR. ALBERINO: The Debtors own the landfill. 

THE COURT: The Debtors do? I thought it was 

24 owned by AE Supply. 

25 MR. ALBERINO: No, the Debtors own -- AE 
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1 Supply historically had owned the landfill. 

2 

3 

4 landfill. 

5 

6 okay. 

7 

THE COURT: Okay. 

MR. ALBERINO: We acquired ownership of the 

THE COURT: Oh, you did acquire ownership, 

MR. ALBERINO: I believe around 2015, 2016, 

8 in that time frame. 

9 

10 

THE COURT: I'm sorry. All right. 

MR. ALBERINO: Secured it as an alternative 

11 CCR site for the Mansfield operations, although I don't 

12 believe we ever utilized it to deliver any CCR. 

13 

14 

15 

16 

17 

THE COURT: Okay. 

MR. ALBERINO: But the point is, we own it. 

MS. GRABOWSKI: Right. 

THE COURT: Go ahead, Ms. Grabowski. 

MS. GRABOWSKI: If counsel for Debtor is 

18 correct, that no materials from Bruce Mansfield were 

19 placed in the Hatfield Ferry landfill, but they are the 

20 current (inaudible) of the entire landfill, and are 

21 responsible for maintaining that landfill going 

22 forward, and at the very least there are recent 

23 violations at that landfill, which will require 

24 abatement and remediation that will have a cost 

25 attached to it. And I don't want to get into the 
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1 release issue but the prior owner was non-Debtor and to 

2 the extent that they created problems at that landfill, 

3 we think someone needs to be responsible for any future 

4 violations associated with the older section of the 

5 landfill. 

6 THE COURT: Okay. One issue is what's the 

7 proper disclosure of this, and then the second question 

8 I have is does this tie in at all to the release issue? 

9 MR. ALBERINO: I think ultimately Hatfield is 

10 going to be raised in the context of third-party 

11 release issues. 

12 

13 

THE COURT: Okay. 

MR. ALBERINO: As you're hearing from Ms. 

14 Grabowski, the agencies are going to raise an argument 

15 about the fact that AE Supply owned this through 2015, 

16 they deposited all the CCR into it, and under the 

17 releases they are concerned that those claims may be 

18 released. 

19 

20 

THE COURT: Right. 

MR. ALBERINO: I'm not saying that they are 

21 or not, but they're concerned that those claims may be 

22 released, given the scope of the release, so I assume 

23 that will be an argument raised in the context of the 

24 non-Debtor release issues, but I will say for 

25 disclosure purposes -- I don't have a number besides 
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1 zero right now, Your Honor. 

2 

3 

4 

THE COURT: Mm-hmm. 

MR. ALBERINO: Because that's what's on our 

balance sheet. Those numbers may need to be refined, 

5 because AE Supply, as I said, has that number on its 

6 balance sheet at this stage. What I would suggest is 

7 this. If we can -- I assume at some point we'll take a 

8 recess. Let me talk with some folks in the Company to 

9 see whether we want to make that modification, but I 

10 will say our balance sheet says what it says. 

11 THE COURT: Either that or just clarify. 

12 Maybe you already have, you know, this is the Debtors 

13 project based on their own books and records, and then 

14 maybe drop a footnote that you may have a better 

15 solution to this, so that other parties might contest 

16 these numbers, you know. 

17 MR. ALBERINO: Your Honor, what I was going 

18 to suggest is why don't we add a footnote to Hatfield, 

19 just indicate that --

20 

21 

THE COURT: Just to Hatfield. 

MR. ALBERINO: -- the number is under review. 

22 I think given our experience with this space and the 

23 fact that we know the amount of the bonding right now 

24 at Hatfield, which is I think approximately 32 million, 

25 that I think we can at least represent that number is 
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1 under revision, but I don't believe it's material for 

2 voting purposes. 

3 

4 

5 

THE COURT: Okay. 

MR. ALBERINO: And for our Creditors. 

THE COURT: All right. Without having seen 

6 the actual language they've come up with, Ms. 

7 Grabowski, do you -- are you satisfied with that? 

8 

9 

MS. GRABOWSKI: Yes, Your Honor. 

MR. ALBERINO: We'll circulate the language 

10 to Ms. Grabowski. 

11 

12 

13 

THE COURT: All right. 

MR. ALBERINO: In advance. 

THE COURT: Thank you. Anything else from 

14 Pennsylvania? 

15 MS. GRABOWSKI: No, Your Honor. Thank you 

16 for allowing me to appear by phone. 

17 THE COURT: All right, thank you. All right. 

18 Does that -- have we gone through all the disclosure 

19 statement objections of the government entities? Okay. 

20 So going back to our scorecard here, we have the 

21 Citizens entities and what other class -- we have the 

22 Unions, Ms. Goldstein. Any other groups? 

23 

24 

25 

MR. ALBERINO: I don't believe so, Your 

Honor. I think that's the -- Sierra Club, I think, 

most of their issues are resolved. I think they still 
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1 have the third-party release issue, so I think they'll 

2 be heard there. And then with respect to the ELPC, who 

3 is here, we did speak to them. I think we made a 

4 number of changes and additions to the DS but we've not 

5 

6 

confirmed with them. 

THE COURT: 

They still have open issues. 

Should we deal with the Citizens 

7 agencies now before we break for lunch? Okay, let's do 

8 that. 

9 MS. KEARNEY: Thank you, Your Honor. 

10 Margrethe Kearney on behalf of the Citizen 

11 Organizations, recognizing that I am part of what's 

12 

13 

standing between you and lunch. So --

THE COURT: Sorry to put you in that 

14 position. 

15 MS. KEARNEY: Not a great place to be for 

16 sure, and I just want to start out by saying I'm glad 

17 that the Debtor recognizes the magnitude of the issues 

18 with respect to nuclear decommissioning and other 

19 environmental cleanup. It's reassuring to hear that in 

20 their opening presentation. 

21 And certainly the Debtors did give more 

22 information in the disclosure statement and we were 

23 happy to see some of that. 

24 I do disagree a little bit with the 

25 characterization that there's no need for additional 
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1 disclosure at this point. Some of what was provided 

2 makes things more clear and to be honest, some of what 

3 was provided in their amended disclosure statement to 

4 address some of our objections, raises kind of 

5 additional issues and additional questions of 

6 disclosure. 

7 THE COURT: And I don't have the exact 

8 language in front of me, but just in general that's 

9 always the risk with disclosure and disclosure 

10 statements. The more you add, there's more disclosure 

11 and in some ways less disclosure, because it maybe 

12 complicates things, confuses people and just adds more 

13 bulk. 

14 

15 

MS. KEARNEY: Right. 

THE COURT: Right. It might obscure other 

16 things that are trying to be disclosed. 

17 MS. KEARNEY: Certainly and so recognizing 

18 that that's a concern, I wanted to kind of just lay out 

19 for Your Honor some of the points where we think it 

20 would be helpful to have a little bit more disclosure. 

21 The Debtors did provide site specific decommissioning 

22 costs. They did show the impact of accelerated 

23 disclosure and they revealed that they intend to place 

24 all of their units in safe store, so those all resolved 

25 questions that we had. 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

111 

ED_013364A_00000780-00111 



DocuSign Envelope ID: 601 CDC02-A4DE-4899-93DE-0249416897BF 

1 One of the things that they did is kind of 

2 those disclosures increased the questions about the 

3 range of uncertainty and of risk, so for example, with 

4 respect to safe store, we now know as of Friday that 

5 the Debtors do intend to place all four of their units 

6 in safe store, which is this kind of, you know, 

7 temporary -- this process where things sit for quite a 

8 long time. 

9 What is unclear to the Citizen organizations 

10 at this point is what the risk is should safe store not 

11 be a viable option going forward and whether there will 

12 be sufficient decommissioning cost. So part of what 

13 makes safe store attractive is that it allows Debtors 

14 to put money into a trust fund, and then that has a lot 

15 longer to grow over time, and so you need less up front 

16 money to meet those eventual decommissioning costs. 

17 And so what is earlier we heard Debtors 

18 acknowledge that without licensing approval, the plan 

19 is at risk, what I would like to understand is is that 

20 same disclosure being made with respect to the safe 

21 store process, that we now know will take place at four 

22 of the units, without safe store is the plan at risk, 

23 because there simply won't be enough in those 

24 decommissioning trust funds to meet the eventual 

25 obligations. 
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1 THE COURT: Well, if they're proposing safe 

2 store, what's -- what are you -- are you asking them to 

3 disclose the risks, if -- I mean, if that's the plan, 

4 literally the plan, why should they disclose what is 

5 not the plan? In other words, what is the risk that 

6 they're not going to use safe store? I don't know 

7 anything about how this works, but I'm not sure who 

8 should respond to my question. 

9 MR. KAHN: So I think this goes back to 

10 something Mr. Alberino said at the outset when he was 

11 trying to summarize the types of objections we have and 

12 why we didn't take certain additional disclosures. 

13 

14 

THE COURT: Yes. 

MR. KAHN: As Mr. Tenenbaum's client 

15 acknowledge in sort of reviewing language we added to 

16 the disclosure statement, safe store is an acceptable 

17 methodology with the NRC. And that's the basis on 

18 which we're doing a license transfer approval, like 

19 application. And if Ms. Kearney's client wants to 

20 appear before the NRC and argue that we shouldn't get 

21 licensed transfer approval, because we're using safe 

22 store and not some other methodology, I think she's 

23 free to do that. They've already petitioned the NRC 

24 pre-petition, and et cetera. 

25 But this is not the document or the forum to 
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1 

2 

3 

be litigating the license transfer approval. And --

THE COURT: I agree. 

MR. KAHN: To Your Honor's point, again, you 

4 start getting into areas of diminishing returns on 

5 adding all these disclosures and risks that actually 

6 

7 

8 

9 

aren't in front of Your Honor or the Creditors. So I 

think that's our view. We generally say that we're at 

risk of having to get license transfer approval. That 

is the case. Mr. Tenenbaum's client is going to 

10 determine whether we meet those obligations. 

11 

12 

13 

We say in the disclosure statement we're 

doing safe store. The license transfer application is 

going to say safe store. The funding status report we 

14 filed on Friday with the NRC says safe store, and if 

15 we're told by the NRC after other parties, including 

16 Ms. Kearney's client, appear before the NRC, and say 

17 and they say safe store is not appropriate, we won't 

18 get the license transfer. Or we will, or we'll have to 

19 amend the license transfer approval, but my point --

20 but the general point is that there's sufficient there 

21 -- disclosure there based on the current NRC 

22 regulations and what we're planning to do, to allow the 

23 Creditors to vote on this plan. 

24 THE COURT: Okay. Response? 

25 MS. KEARNEY: And Your Honor, we have, the 
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1 ELPC has raised the issue of safe store in front of the 

2 NRC in our existing petition and certainly will 

3 continue to raise that, because we think it's an 

4 inappropriate option for Debtors to be considering here 

5 with respect to these licenses. I think that what 

6 we're asking for is a clear understanding of is this a 

7 linchpin of going forward, so if there is an 

8 application, a transfer request, with safe store in it, 

9 and safe store is not allowed, is that -- what impact 

10 does that have? Does that blow everything up? And I 

11 understand that it's difficult to be in these 

12 hypothetical futures, especially when we get more 

13 detailed, but this is kind of one of those fundamental 

14 things that I think is important to understand. 

15 THE COURT: Well, fundamental to whom? I 

16 mean, you know, you obviously -- well, I don't know if 

17 

18 

it's obvious. Maybe it's not obvious. Maybe it's not 

even true. But I assume that your clients are not 

19 Creditors here, you've got other interests, legitimate 

20 interests in what goes on here, right? 

21 MS. KEARNEY: Yeah, we have continuing 

22 procedural interests outside Bankruptcy Court and 

23 obviously in here. 

24 THE COURT: And so the purpose of this is to 

25 provide adequate information to the Creditors who are 
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1 going to vote yea or nay on the plan, and I guess 

2 theoretically, you know, if safe store is not used and 

3 the costs go up, this could affect, for example, the 

4 value of the -- a lot of things could affect the value 

5 of the stock, post-confirmation, post-effective date. 

6 I'm not sure how far out we should go with 

7 contingent events that haven't occurred yet. Does the 

8 disclosure statement provide that this is -- and 

9 reading that language carefully, that this is being 

10 recommended and this is going to be part of an 

11 application to -- is it the NRC and that it doesn't 

12 suggest -- it doesn't guarantee that the NRC is going 

13 to approve those requests, does it? 

14 MR. KAHN: It says the current intention of 

15 the Debtors is to use safe store. As I -- not a 

16 regulatory lawyer. 

17 

18 

THE COURT: Yeah. 

MR. KAHN: As I understand it, you don't have 

19 to make that decision today in submitting your 

20 application. That could change, but that's the basis 

21 on which we're assuming, and which our financial 

22 projections -- and that is clear. 

23 THE COURT: Okay. Is it also clear that the 

24 whole process is ultimately up to the later approval of 

25 the NRC? 
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MR. KAHN: Without a doubt. 

THE COURT: Okay. 

1 

2 

3 MR. KAHN: And again, Mr. Tenenbaum's client, 

4 the NRC, is comfortable with the language that's in 

5 there. 

6 

7 

THE COURT: Okay. I think I'm comfortable, 

as well, for purposes of the disclosure statement. 

8 realize that there's interests that your client has 

9 going forward outside of bankruptcy on these issues, 

10 but I think this adequately discloses -- provides 

I 

11 adequate information as required by the Bankruptcy Code 

12 to the Creditors, who are going to vote on the plan. 

13 Having ruled that way on that issue, is there 

14 any other issues that you had with respect to the 

15 disclosure statement? 

16 MS. KEARNEY: No, I'll just flag for Your 

17 Honor the filing with the NRC last Friday, the Debtors 

18 did provide to us was one of those places where sort of 

19 some more questions were raised, but I think that 

20 having heard your ruling, those really go to the 

21 question about, you know, the assumptions that were 

22 being used and whether or not the plan is feasible on 

23 that basis. And I think that Your Honor has made it 

24 clear that that's something you would rather entertain 

25 in terms of plan confirmation and talking about the 
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1 feasibility of that plan, and our expert will have time 

2 then to look at it and to provide Your Honor with his 

3 analysis of that, as well. 

4 

5 

6 

7 Club? 

8 

THE COURT: Okay, very good. Thank you. 

MS. KEARNEY: Thank you, Your Honor. 

THE COURT: Anyone else? Is this Sierra 

MR. McCLINTOCK: Sierra Club. So, Your 

9 Honor, I'll try to be brief, as well, because I'm also 

10 hungry. But again, Matt Mcclintock on behalf of Sierra 

11 Club, and just, Your Honor, real quick, because I know 

12 there's a lot of papers in this case, so Sierra Club, 

13 you just heard from Pennsylvania about Hatfield Ferry 

14 location. 

15 

16 

THE COURT: Mm-hmm, yes. 

MR. McCLINTOCK: Which is a CCR landfill 

17 associated with the now closed plant. And so Sierra 

18 Club is directly party with FirstEnergy Generation to 

19 the consent decree that Pennsylvania is also party to, 

20 with respect to various obligations, ongoing 

21 obligations, with respect to that Hatfield Ferry 

22 location, the CCR landfill. And so probably our 

23 biggest -- obviously Sierra Club has a broader 

24 interest, like ELPC and making sure the Debtors comply 

25 with environmental obligations, but I think our very 
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1 concrete and specific interest in this case is 

2 protecting that consent decree, which again we're party 

3 to and Sierra Club spent a lot of time and treasure 

4 obtaining in the first instance. 

5 So Your Honor, as far as the disclosure 

6 related objections that we had to the disclosure 

7 statement, the most basic of those was that the consent 

8 decree wasn't treated. I think you heard earlier, Your 

9 Honor, that we negotiated language with the Debtor that 

10 provides it's not going to ride through the bankruptcy. 

11 THE COURT: Right, and this is the language 

12 that's been emailed by Pennsylvania? 

13 MR. McCLINTOCK: It's separate language. 

14 think Pennsylvania was trying to add two consent 

15 decrees, two --

THE COURT: Oh, I see. 

I 

16 

17 MR. McCLINTOCK: -- to the language that we 

18 negotiated. 

19 THE COURT: I see. The language that you're 

20 referring to is already in the draft? 

21 

22 

23 

MR. McCLINTOCK: 

THE COURT: Okay. 

MR. McCLINTOCK: 

In the draft. 

There was some additional 

24 language which we negotiated yesterday, Your Honor, 

25 that also made it clear that obligations under the 
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1 consent decree are not claims, ongoing performance 

2 obligations, are not claims that could be discharged. 

3 So I haven't seen that final language, but subject to 

4 that being finalized and agreed, that's resolved from 

5 our standpoint. 

6 We'd also, Your Honor, objected to -- there 

7 was some discussion about Section IV-F of the plan, 

8 which was the section the government raised as 

9 essentially providing the Debtors with -- or the 

10 Reorganized Debtors with a very broad release that 

11 could be led to include with respect to environmental 

12 matters, including matters that wouldn't be claims. 

13 And so the upshot of that discussion was 

14 basically the Debtors agreeing to provide language to 

15 the government that basically said that environmental 

16 obligations that aren't claims are also not getting 

17 discharged through the bankruptcy. 

18 The only thing I'd ask there, Your Honor, is 

19 to point out that we also objected on that basis, and 

20 we'd certainly want to see that language and consent to 

21 that language, as well. 

22 THE COURT: All right. And then counsel for 

23 Debtor is nodding, so it sounds like that is acceptable 

24 to the Debtor. 

25 MR. McCLINTOCK: I think that's acceptable, 
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1 and the one thing I'd point out, Your Honor, we look at 

2 -- this language comes up in every single bankruptcy 

3 case like this, and one issue that often arises is that 

4 it's often tailored just to governmental units, because 

5 typically governmental units are the entities that 

6 enforce these obligations. One of the issues that 

7 often comes up is that they are also enforced, the 

8 enabling statutes. A lot of these, you know, circle 

9 line other environmental statutes have enabling 

10 regulations that allow Sierra Club or other Citizen 

11 groups to bring actions on behalf of the government. 

12 So we just want to make sure that that right is also 

13 preserved with respect to any environmental actions 

14 

15 

that are being preserved. So 

THE COURT: All right. And again, nods from 

16 counsel. Are you satisfied with the language that's 

17 currently in the draft or is this --

18 MR. McCLINTOCK: This is language that sounds 

19 like would have to be proposed after this hearing, Your 

20 Honor. 

21 

22 

THE COURT: All right. 

MR. McCLINTOCK: I think subject to working 

23 that out, I think that issue would be resolved. 

24 THE COURT: Mr. Alberino, could you just 

25 briefly comments? 
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1 MR. ALBERINO: Your Honor, I think that we've 

2 got -- I think that the language that they want is 

3 similar to the language that we talked to Ms. Grabowski 

4 about. 

5 

6 

7 courtroom. 

THE COURT: Mm-hmm, okay. 

MR. ALBERINO: And others here in the 

So I think during the lunch break we'll 

8 work on circulating some language to everybody. 

9 

10 

11 down. 

THE COURT: All right. 

MR. ALBERINO: See if we can get that nailed 

I don't think it's going to be too 

12 controversial. 

13 

14 

15 

THE COURT: All right. 

MR. McCLINTOCK: I don't think so either, 

Your Honor. So I'm hoping that's resolved. The third 

16 issue on disclosure was just relating to aggregate coal 

17 ash liabilities, because Sierra Club has sort of a 

18 practical concern about is there enough funding for 

19 first of all, Hatfield, where we have the consent 

20 decree, but more broadly is there enough funding being 

21 set aside for all of the sort of fossil coal ARO 

22 liabilities? Because if there's not, you know, that's 

23 going to resort in a short field for Hatfield, as well. 

24 

25 And Your Honor, actually for almost a year 
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1 we've actually engaged in some consensual discovery 

2 with the Debtor on this point, and unfortunately we 

3 never reached the fruition with that. The Debtors 

4 never completed responses, although they gave us a 

5 number. 

6 

7 

So I think at this point, Your Honor, they --

the Debtors have now I think you just looked at that 

8 chart, which included a site-by-site breakdown of what 

9 the Debtors believed the costs are going to be. 

10 

11 

THE COURT: Yes. 

MR. McCLINTOCK: For some of the same reasons 

12 as Pennsylvania mentioned, but also frankly reasons 

13 with respect to the other sites. We think that those 

14 numbers substantially underestimate what actual costs 

15 will be, but what I'll say for this, Your Honor, is I 

16 think the additional information now in the disclosure 

17 statement resolves our disclosure issue in terms of 

18 what the Debtors say the costs are on a site-by-site 

19 basis, so going forward I view that as resolved, and 

20 I'll treat that as a confirmation objection in the 

21 sense that we need the final discovery, and then we can 

22 assess whether the Debtors' numbers are indeed 

23 accurate. 

24 

25 

THE COURT: Okay. 

MR. McCLINTOCK: So that, Your Honor, is 
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1 resolved. 

2 The final issue, Your Honor, which is 

3 probably the most significant from my perspective, is 

4 that you heard the Debtor talk about earlier the fact 

5 that they're going to come out of bankruptcy with $1.8 

6 billion. This is what they described as a cushion. 

7 And because of that, they mentioned that some of the 

8 200-pound gorillas, for example, the coal ARO 

9 liabilities --

10 

11 

THE COURT: Right. 

MR. McCLINTOCK: Doesn't really matter, 

12 right. Maybe we underestimated it by a hundred 

13 million. You know, but maybe it doesn't matter because 

14 even in 2023 if you look at the projections, the 

15 Debtors project to have 1.1 billion in excess cash, and 

16 so essentially the Debtors are relying for feasibility 

17 on this -- this large cushion of cash that they project 

18 to have, via the projections. And, Your Honor, from a 

19 disclosure standpoint, my concern about that, and I 

20 suppose this goes to confirmation also, is that nothing 

21 in the plan prohibits the Debtor from making equity 

22 distributions and I say that, Your Honor, because if 

23 you think about it this way, if the plan proposed that 

24 on the effective date, the Debtors will pay Creditors 

25 an additional 800 million in cash, for example, we'd be 
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1 having a very different conversation about feasibility, 

2 because the Debtors couldn't point to this huge cash 

3 cushion that they're expecting to have in 2023, because 

4 that cash would have gone out the window to Creditors. 

5 But effectively, Your Honor, as I read the 

6 plan, nothing prevents them from days after the 

7 effective date, a year after the effective date, from 

8 making a massive distribution to equity, which is 

9 really the Unsecured Creditors in this case, and 

10 effectively eviscerating that cash cushion that the 

11 Debtors are referring to, as kind of the cushion that 

12 protects them, to the extent there are overruns in 

13 these types of environmental costs. 

14 And so Your Honor, where that comes into play 

15 from a disclosure standpoint is that to me the 

16 disclosure statement is just a discussion about under 

17 what circumstances would the Debtors consider making 

18 significant distributions to equity? And for example, 

19 under the current projections, the financial model 

20 that's attached to the disclosure statement, it assumes 

21 it's based on no distributions. That's how they get 

22 to that big cash equity number at the end of the day. 

23 And so under that particular scenario is it 

24 possible that they would make equity distributions? 

25 And I guess from a confirmation standpoint, I certainly 
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1 think that from a feasibility standpoint there should 

2 be some sort of restriction on the ability to use that 

3 cash, if the cash is the very cash that's being relied 

4 on for Your Honor to determine that the plan is 

5 feasibility, and from a disclosure statement 

6 standpoint, it seems to me there should be a very 

7 material set of disclosures relating to will the 

8 Debtors be making equity distributions, what amounts 

9 would that be, would that be under the current 

10 projections, or would they have to outpace the current 

11 projections to make equity distributions, and what 

12 would the impact on the Debtors' ability to comply with 

13 their obligations be, if they do make such 

14 distributions? 

15 So I guess, Your Honor, that to me is a 

16 pretty fundamental issue, and it's of concern 

17 particularly, and I know we're not getting into it, 

18 where you're letting, you know, the parent and all 

19 affiliates off the hook for their independent 

20 liability, and you're relying on this cash cushion, if 

21 there's an ability to essentially make distributions 

22 and eat into that cash cushion. To me that should be 

23 something that's discussed and disclosed. 

24 

25 

THE COURT: Mr. Alberino? 

MR. ALBERINO: Your Honor, on those points, 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

126 

ED_013364A_00000780-00126 



DocuSign Envelope ID: 601 CDC02-A4DE-4899-93DE-0249416897BF 

1 again, I think Mr. Mcclintock, he's touching upon an 

2 issue where -- which has been raised before, which is 

3 the notion that we should be required under the terms 

4 of the plan to, you know, set up trust funds or 

5 reserves to deal with environmental issues down the 

6 road. 

7 

8 

THE COURT: Yeah. 

MR. ALBERINO: What I would say is a big cash 

9 cushion is there because, number one, we're not sure 

10 what the NRC is going to require us to do, you know, in 

11 connection with licensing issues. I will say that when 

12 we've had issues with respect to closing down plants, 

13 normally the process is rather than having the 

14 Bankruptcy Court determine what a reserve should be, we 

15 go to the agencies and we negotiate closure plans and 

16 we deal with bonding issues, you know, in that context. 

17 I would say that even though there are no 

18 contractual limitations baked into the plan on the 

19 Company's ability to make distributions, post-emergence 

20 date, there could be restrictions put in place as we go 

21 through licensing, and I would also say that with 

22 respect to liabilities, the Debtors still operate 

23 subject to the same law as every other company operates 

24 to. You know, we have significant liabilities on the 

25 balance sheet, and the Company decides to start making 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

127 

ED_013364A_00000780-00127 



DocuSign Envelope ID: 601 CDC02-A4DE-4899-93DE-0249416897BF 

1 distributions, you know, to shareholders or other 

2 constituencies, there are normally mechanisms to deal 

3 with that if that occurs, and normally when a company 

4 evaluates whether to make distributions in that 

5 context, you know, they're going to have to take into 

6 account all those types of issues. 

7 While I appreciate the concern and I 

8 recognize that the Citizens groups, as well as the 

9 government, would like to see a set-aside, and I'm not 

10 saying today, Your Honor, we're not going to get to 

11 some type of set-aside, but at this stage and maybe one 

12 of the reasons why there is no set-aside in the plan 

13 right now, is I think we all need to understand what 

14 people think claims are. We have a sense as to what we 

15 think the liabilities are. Mr. Mcclintock is 

16 indicating that he believes that normally the owners 

17 underestimate these liabilities, I assume as we kind of 

18 make our way through discovery, and we could talk about 

19 whether, you know, what the benefit is of discovery 

20 versus the versus perhaps the benefit of the Citizen 

21 groups and agencies, you know, having us tell us what 

22 they think we're not doing that we need to do, that 

23 we're not -- that's not contemplated under our 

24 financial projections, but I think once we hear what 

25 the agencies think the issues are, versus kind of what 
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1 the Company believes the issues are going to be, we can 

2 engage in those discussions at set-asides, but I would 

3 say as a matter of -- you know, as a matter of this 

4 process, I don't believe we're required, and we 

5 shouldn't be required to just create reserves, you 

6 know, at this stage of the case. 

7 THE COURT: Are you envisioning dealing with 

8 the potential issues of set-asides and trust funds, or 

9 that they're not necessary at confirmation, or are you 

10 referring to as the Debtor, you know, lives and 

11 breathes and goes, you know, post-confirmation and 

12 post-effective date, just in their ordinary course of 

13 business? 

14 

15 Honor. 

MR. ALBERINO: I think it's fluent, Your 

I think that we are willing, as I've told you 

16 many times, to talk with constituencies about resolving 

17 some of these issues, and if resolving feasibility 

18 issues on the environmental issues involves all of us 

19 agreeing upon reasonable estimates on the claims, 

20 reasonable reserve amounts, then I think we're prepared 

21 to start engaging in those discussions heading into 

22 confirmation, where I think all we would have to do if 

23 we had that settlement, and there would be a simple 

24 amendment to the plan to indicate that, you know, we're 

25 going to establish certain reserves, bonding, trust 
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1 funds, whatever we ultimately decide upon with the 

2 various objecting parties, where we can do that. 

3 I can't do that today and I think you've read 

4 

5 

6 

the plan correctly. The plan right now has no 

limitations on our ability no contractual 

limitations on our ability to make distributions. The 

7 only governor on that is the fact that we have to go 

8 through licensing where conditions could be put upon 

9 us, you know, plus we have to deal with, you know, 

10 fraudulent conveyance, improper dividend, you know, 

11 restrictions under various state laws. 

12 

13 

THE COURT: The county and corporate law. 

MR. ALBERINO: Right. So I think there is 

14 this notion, and I understand the concern, but the 

15 notion that I'm just going to step up and refute is 

16 that the plan is being set up in a way so that we can 

17 emerge from bankruptcy, strip all the assets, you know, 

18 and leave a couple of Super Fund sites, to the 

19 

20 

21 

government. That's not what we're doing. 

All this work that we're doing is not -- is 

not designed to accomplish that end, Your Honor. The 

22 work we're doing is designed to try to save the plants. 

23 THE COURT: All right. I accept that. So, 

24 Mr. Mcclintock? 

25 MR. McCLINTOCK: Yeah, Your Honor, just to be 
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1 clear, I wasn't accusing them of trying to strip the 

2 assets. 

3 THE COURT: I didn't interpret your 

4 statements as being that. 

5 MR. McCLINTOCK: But I think what we just did 

6 here is that the plan doesn't contain any restriction 

7 on the ability to make equity distributions. And so I 

8 guess, Your Honor, all I would say is that does seem to 

9 me to be a fundamental issue that should be disclosed 

10 in the plan, because when would you make such 

11 distributions, i.e., based on the profitability that 

12 you're projecting through 2023? Is that a scenario 

13 where the Debtors think that they will be able to make 

14 material equity distributions, because right now those 

15 projections are contemplating no equity distributions. 

16 And so if they are planning to make such 

17 distributions, it seems to me it should be disclosed, 

18 and if they're not --

19 THE COURT: Well, but for whose benefit? I 

20 mean, many of the Creditors that are going to get to 

21 vote are the ones that would get stock that would get 

22 those distributions. So if the plan -- if the 

23 disclosure statement is predicting or not disclosing 

24 that they're going to get any, that's the least 

25 favorable treatment for them, whereas -- and I realize 
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1 your client is a party to a consent decree and is a 

2 Creditor in a sense, but maybe not really, and not in 

3 the voting -- not in the voting sense. 

4 So I don't know -- and you're also well aware 

5 

6 

7 

of the issue. It seems to me, this turns more to 

potentially a confirmation issue. It might be an issue 

that's not even a confirmation issue. But it sounds 

8 like it's more confirmation issue than a disclosure 

9 issue. 

10 MR. McCLINTOCK: And perhaps, Your Honor, it 

11 ultimately is a feasibility issue, but I guess to know 

12 whether it's a feasibility issue -- because part of the 

13 problem is, let's say we determine that coal ARO 

14 liabilities are going to be twice what they say they 

15 are, and it turns out nuclear costs are going to be a 

16 third more, maybe that billion dollars that they're 

17 projecting in 2023 is actually enough to cover both 

18 those shortfalls, but it wouldn't be if they're 

19 planning to make, you know, 500 million of equity 

20 distributions in 2020. So, Your Honor, I agree, I 

21 think we can defer it to confirmation. 

22 

23 

THE COURT: Yeah. 

MR. McCLINTOCK: But it's certainly an issue 

24 that I think we're going to have to flush out before 

25 then to understand whether -- what the intent there is. 
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1 THE COURT: Okay. All right. I think that 

2 this resolves the disclosure statement issue. 

3 MR. McCLINTOCK: It does. Thank you very 

4 much, Your Honor. 

5 THE COURT: Maybe there will be an issue at 

6 confirmation. All right. Any other Citizens groups 

7 that have objections that I haven't heard from yet? 

8 

9 

10 

All right. Just the Union issues. Okay. Let's break 

for lunch and then come back. 

eight minutes to one o'clock. 

It's now about seven or 

Should we defer to 1:45 

11 or two o'clock? Should we just make it two o'clock? 

12 There's a lot of people here. Mr. Qureshi is voting 

13 for 1:45. I can read lips. Does anybody else have an 

14 objection to back -- especially, Ms. Goldstein, I'll be 

15 

16 

17 

hearing from you first. Is that all right? 

MR. FLECK: 1:30. 

THE COURT: Well, Mr. Fleck is overruled 

18 about 1:30. All right, we'll reconvene at 1:45, which 

19 the way my clock works, sometimes is later, but I'll 

20 see you in about an hour. 

21 

22 

23 

(Off the record at 12:53 p.m.) 

(On the record at 2:07 p.m.) 

THE CLERK: The United States Bankruptcy 

24 Court is now back in session, the Honorable Alan 

25 Koschik presiding. 
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1 

2 

3 

THE COURT: Please be seated. All right. 

Sorry, it's not 1:45 anymore. It's now 2 something. 

I think where we left off was we were going 

4 to the Union issues; is that right, Mr. Alberino? Do 

5 you want to talk about those issues as a set-up or do 

6 you want to just have Ms. Goldstein 

7 MR. ALBERINO: No, Your Honor. I think we're 

8 happy to cede the podium to Ms. Goldstein. 

9 

10 

11 

12 

13 

afternoon. 

THE COURT: Okay, very good. Good afternoon. 

MS. GOLDSTEIN: Thank you, Your Honor. Good 

I'm back. 

THE COURT: You're back. Welcome. 

MS. GOLDSTEIN: What I'd like to do is, and 

14 I've got comments that regard the Unions' objection 

15 both to the disclosure statement and the motion in 

16 support of the restructuring agreement. As I think 

17 Your Honor is aware, those issues at least for the 

18 Union are so integrated. It's kind of hard to just 

19 talk about one without talking about the other. 

20 

21 

So to start with a cliche, it does feel like 

deja vu all over again. The Debtors have obviously put 

22 months and months of time and effort into developing a 

23 plan to move forward, and they've met with and 

24 negotiated with all sorts of Creditor constituencies 

25 and others. But guess who, once again, has not heard 
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1 one peep from the Debtors or the proposed Reorganized 

2 Debtors? And, of course, we all know the answer to 

3 that rhetorical question. 

4 Just like when it was the issue with the 

5 KERP, once again when it comes to the thousands of men 

6 and women who run the plants and the Unions who 

7 represent them, we come last. And again, this is an 

8 issue of tremendous significance not just for those 

9 workers, whose lives are directly affected, but for the 

10 safety and the security of our communities, who cannot 

11 afford to have these power plants operated without 

12 those employees. 

13 The Bankruptcy Code protects workers and 

14 Unions from exactly this type of behavior. As we set 

15 forth in our brief, each of the eight collective 

16 bargaining agreements covering the Debtors' employees 

17 have strong successorship clauses that require the 

18 Debtors to ensure that any successor entity assume the 

19 terms of the CBA's. 

20 And I would just like to note that not all 

21 collective bargaining agreements have successorship 

22 clauses and not all successorship clauses are the same. 

23 These particular ones and these eight CBA's are 

24 unusually strong clauses. 

25 As an example, Local 270's language states 
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1 and I'll quote, "The Company agrees that if it sells, 

2 assigns or otherwise transfers any of its business 

3 operations to any FirstEnergy Corp or non-FirstEnergy 

4 Corp related entity, during the term of the agreement, 

5 and that transaction involves the transfer of employees 

6 currently represented by Local 270, such entity shall 

7 be considered a successor to this agreement and the 

8 transaction shall be made contingent upon the agreement 

9 of the entity to recognize the Union and be bound by 

10 the terms and conditions of employment set forth in 

11 this agreement, in the event the entity or its designee 

12 continues the business. The Company will provide the 

13 Union with those documents necessary to demonstrate 

14 compliance with this article, as soon as practicable, 

15 after the intent to transfer is made public," end of 

16 quote. 

17 Yet here the Debtors entered into the RSA and 

18 failed to make that a required condition. And 

19 apparently they never even tried to negotiate that into 

20 the RSA. By not including the successorship obligation 

21 in the RSA, the Debtors have not only breached their 

22 contractual obligation to the Unions, but they've also 

23 violated Section 1113 of the Bankruptcy Code, because 

24 they failed to comply with any of 1113's procedural 

25 requirements. 
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1 Among other things, 1113 requires as a 

2 prerequisite to rejection of a CBA, the Debtor must 

3 make a proposal to the Union, provide the Union with 

4 the information necessary to evaluate the proposal, and 

5 meet with the Union at reasonable times and in good 

6 faith. The Debtors have never approached the Unions 

7 about any proposed changes to any of these eight CBA's. 

8 They have no provided any proposals, no information, 

9 nothing. 

10 Debtors seem to believe that it's okay for 

11 them to violate their CBA's now and, of course, it's a 

12 violation for them to enter into these -- the RSA 

13 without the clear assumption of the CBA's included. 

14 They seem to believe that it's okay for them to violate 

15 their CBA's now by entering into the RSA, and then 

16 somehow fix the problem they created by later filing an 

17 1113 motion. 

18 But later is too late. By that time the 

19 restructured entity already is free to set whatever 

20 terms and conditions it wants regarding the Debtors' 

21 employees, their wages, their benefits, their Unions, 

22 and their contractual rights, which seems to be exactly 

23 what the Debtors intend. And then approach -- I mean, 

24 their approach does nothing to comply with the good 

25 faith requirement that's included in 1113. 
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1 The time to get the obligation, as Your Honor 

2 noted earlier this morning, the time to get the 

3 obligation honored is now in the RSA. How can 

4 employees and the Unions ever be made whole later? If 

5 at all, it would be through a potentially enormous 

6 damage claim. It would be an administrative expense, 

7 stepping ahead of most all of the other Creditors in 

8 the case, and in an amount that we couldn't even begin 

9 to calculate at the present time, the time that the 

10 Court is, of course, being asked to approve the 

11 disclosure statement. 

12 Just think about it. If the Reorganized 

13 Debtors choose to hire new non-Union workers, what 

14 would stop them? And if they do, we'll be back here 

15 with a damage claim for all the wages and benefits for 

16 all the existing employees, until the end of the term 

17 of every CBA, which in some cases is 2022, three years 

18 from now. 

19 Or what if they rehire the workers but choose 

20 to do it at lower wages or with fewer benefits? The 

21 whole purpose of the very strong successorship clause 

22 in combination with 1113, is to prevent precisely this 

23 outcome. If the Reorganized Debtors don't commit to 

24 assuming our CBA's, the RSA motion should be denied and 

25 the issue of the CBA's should be dealt with right now, 
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1 with the successorship clauses identified and explained 

2 in the disclosure statement, along with an explanation 

3 that the Unions may have a massive administrative 

4 claim, administrative claim for years of wages and 

5 benefits, resulting from the Debtors' breach of the 

6 CBA' s. 

7 On the other hand, if the Reorganized Debtors 

8 do intend to ultimately assume our CBA's, then that 

9 should be expressly set forth now in the RSA, and not 

10 left to chance. The Court should not approve the RSA 

11 based on vague promises from the Reorganized Debtors to 

12 bargain in the future. The men and women who operate 

13 the plants are a priority and their jobs, their lives 

14 and futures should be dealt with now. 

15 Debtors are proposing to turn the whole 1113 

16 process on its head, by pushing through their RSA 

17 motion now, without including the CBA's and without 

18 ever having even begun to comply with 1113. 

19 Now, unlike nearly all of their reported 1113 

20 cases, this is not one where the Company is in extreme 

21 distress. It's not on its last legs or on the verge of 

22 liquidation, where there is an alleged desperate need 

23 to reject the CBA and sell the assets to any available 

24 

25 

buyer. There's no crisis here. 

Instead, here the Debtors are ignoring their 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

139 

ED_013364A_00000780-00139 



DocuSign Envelope ID: 601 CDC02-A4DE-4899-93DE-0249416897BF 

1 CBA obligations, because they want to take the chance 

2 that they can pry concessions from the Unions in the 

3 future under the threat of breaching the CBA's by 

4 ignoring the successorship clauses. 

5 Debtors haven't even attempted to dress up 

6 their intentions by bargaining with the Unions or 

7 putting an 1113 motion before the Court. Debtors have 

8 just simply ignored the Unions and hope that the 

9 Unions, the other Creditors, and the Court would either 

10 not notice or not care. 

11 When the Creditors -- and this is an 

12 important point. When the Creditors negotiated the 

13 sale of Bayshore and West Lorain, they expressly 

14 required the purchasers to assume the CBA's. To the 

15 extent there are non-replicable provisions, 

16 specifically those involving FE Corporate benefits, the 

17 purchasers in those cases were required to provide 

18 benefits of equivalent value. 

19 If the Debtors and their Reorganized Debtors 

20 did that here, if they put in the RSA the same kind of 

21 language that they've already now done twice before, we 

22 wouldn't be here today objecting. We had no problem 

23 reaching agreement with the purchasers in either of 

24 those other two cases, to come up with equivalent 

25 benefits. 
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1 

2 done here. 

All we're asking is that the same thing be 

Although there are a number of helpful and 

3 relevant cases on the issue, I'd call the Court's 

4 attention to two cases in particular that we cited in 

5 

6 

7 

our brief. 

unpublished. 

The first is Agri-Pack decision, which was 

We -- it was a 1999 Oregon case that we 

attached. And the second case is the Journal Register 

8 case, which was a 2013 Southern District of New York 

9 case, which favorably cites Agri-Pack. 

10 In Agri-Pack there was a CBA similar to the 

11 ones with the Debtors in our case that required a 

12 successor to assume the terms of the CBA. In Agri-Pack 

13 there was a CBA similar to the ones with the Debtors in 

14 our case that required a successor to assume the terms 

15 of the CBA, and Agri-Pack entered into a sales 

16 agreement that required the buyer to enter into a new 

17 CBA with the Union representing its employees, but 

18 didn't require to assume the existing CBA. 

19 Here, of course, we don't even have that. 

20 There's nothing that says that the Reorganized Debtors 

21 even have to recognize or negotiate with the Unions, 

22 let alone assume our actual agreement. 

23 The Court in Agri-Pack held, quote, "Failure 

24 to include in the sale agreement a successorship clause 

25 as required by the CBA, is a breach of the collective 
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1 bargaining agreement, which may result in a substantial 

2 claim against the estate. Moreover, the claim may be 

3 subject to priority treatment as an administrative 

4 expense, having occurred post-petition. It follow that 

5 any order permitting the sale to go forward must be 

6 conditioned on compliance with the CBA or a waiver of 

7 strict compliance by the Union. Otherwise, the 

8 economic benefit of the sale to the estate will be 

9 substantially eroded by the Union's claims under the 

10 CBA. In addition, Bankruptcy Code Section 1113 

11 requires that the Debtor-in-Possession bargain in good 

12 faith with the Union, prior to rejecting the collective 

13 bargaining agreement. The sale of," in this case, "the 

14 canned food business without compliance with the 

15 collective bargaining agreement, amounts to a rejection 

16 of the contract for purposes of Section 1113. It 

17 follows that the sale cannot go forward until Section 

18 1113 is complied with, or an agreement between the 

19 Union and the new buyer renders compliance moot," end 

2 0 of quote. 

21 In the Journal Register case, the second case 

22 I mentioned, despite a successorship clause similar to 

23 the ones here, the Debtor there proposed to sell its 

24 assets to a buyer, who was not required to assume the 

25 CBA. And there in Journal Register, the Court 
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1 described the issue as quote, "The question presented 

2 by the sale motion and the Union's objection is whether 

3 the Court can approve the sale if the Debtors have not 

4 procured the buyer's agreement to assume the Debtors' 

5 obligations under the pertinent collective bargaining 

6 agreements," end of quote. 

7 Interestingly, Ms. Beckerman, who is not here 

8 today, but her colleagues from Akin, represented the 

9 purchaser in that case, in the Journal Register case. 

10 And they argued in that case unsuccessfully, quote, 

11 they argued, "That as a matter of law a Debtor is not 

12 required to reject a CEA prior to seeking approval of 

13 the sale free and clear of its obligations under the 

14 CEA," end of quote. And the Court, as I said, rejected 

15 that argument. 

16 The Court held, quote, "A Debtor cannot 

17 bypass Section 1113 and obtain a de facto rejection of 

18 its collective bargaining agreement, simply by refusing 

19 to perform it. Although the obligation to comply with 

20 the successorship clause is only one duty among many 

21 under a collective bargaining agreement, a Debtor's 

22 intentional breach of a material provision of the 

23 collective bargaining agreement is tantamount to a 

24 rejection, or alternatively a unilateral alteration of 

25 its provisions in violation of Bankruptcy Code Section 
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1 1113 (f). Thus, as a general proposition, a sale under 

2 Bankruptcy Code Section 363 cannot circumvent the 

3 condition imposed under a successorship clause absent 

4 compliance with Section 1113," end of quote. 

5 And although the Court in the Journal 

6 Register case allowed that sale to go through, it was 

7 only because the CBA at issue expired before the 

8 consummation of the sale, a fact not at issue in this 

9 case, where we have contract expiration dates, as I 

10 mentioned before, some as late as 2022. And, of 

11 course, there are eight different CBA's, so they expire 

12 at different times. 

13 Significantly, the Debtors, as with the FENOC 

14 KERP, have made sure that various compensation plans 

15 that benefit salaried employees are exclusively 

16 protected, even though those are plans that do not have 

17 the contractual or legal protections that the 

18 Bankruptcy Code affords to collective bargaining 

19 agreements. Despite the fact that they have no legal 

20 or contractual obligation to do so, once again, the 

21 Debtors made sure that their salaried workforce would 

22 be protected. The RSA term sheet provides that the 

23 Reorganized Debtors will assume all quote, 

24 "compensation related agreements between the Debtors 

25 and any directors, officers and employees of the 
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1 Debtors," end of quote. 

2 Once again, as with the 2018 FENOC KERP that 

3 this Court criticized, the Debtors are discriminating 

4 against their Unionized employees by guaranteeing 

5 benefits to salaried employees, while ignoring their 

6 obligations to those who are represented by a Union. 

7 It's worth noting that in the Debtors' reply 

8 that they filed just the other day, they wrote, quote, 

9 "The Debtors' management is very cognizant of the fact 

10 that all of the Debtors' employees need to know what 

11 the healthcare severance welfare incentive compensation 

12 and retirement benefits will be post-emergence, and are 

13 working diligently to make such determinations as soon 

14 as possible, " end of quote. 

15 Although the Debtors purport to be concerned 

16 about all employees, they already in the RSA explicitly 

17 protect the compensation benefits for non-Union 

18 employees. 

19 Now, of course, it's much easier for the 

20 Debtors to attempt to address our objection regarding 

21 the disclosure statement than it is to address our 

22 objection to the RSA. It, as we heard a lot this 

23 morning about it, doesn't take too much to add a few 

24 more paragraphs to an already huge document. And after 

25 we filed our objection, the Debtors slightly edited the 
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1 disclosure statement to note only that there are 

2 successorship clauses in the CBA's, and that's true, 

3 but they conspicuously failed to mention what the 

4 successorship clauses say or the consequences of their 

5 breach. And indeed, that they are being breached by 

6 the very thing that they're proposing. 

7 But how can you really quantify what the 

8 potential liability to the Debtors' estate would be, if 

9 it gets slammed with an enormous damage claim for wages 

10 and benefits? And even if the magic words could be 

11 found, the more challenging issue is the restructuring 

12 agreement itself. 

13 And I just would like to make another brief 

14 comment about the Debtors' response to our objection. 

15 They don't cite a single case in support of their 

16 position. They filed, you know, whatever, 40 or 50 

17 pages the other day, and I know that they spent a lot 

18 of time talking about the third-party releases and, you 

19 know, many of the other important issues. It was just 

20 interesting that they barely said anything about our 

21 objection, and what they said was they just -- there's 

22 no violation of anything, just because they say so. 

23 They -- and in doing that, they repeated the 

24 essence of their violation, which is that their 

25 planning, their intent, is to develop new benefit plans 
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1 and then spring them on the Unions. What they say is 

2 that the Reorganized Debtors still haven't decided what 

3 benefits they want to offer, so we're going to wait for 

4 them to decide that, and then we'll negotiate with the 

5 Unions. 

6 That's not the way the process is supposed to 

7 work. That's why we have a successorship clause there, 

8 is not to start by let's figure out what the 

9 Reorganized Debtors want to do and then work our way 

backwards. They can't just start on an empty slate. 10 

11 THE COURT: What's your understanding -- I'm 

12 sorry to interrupt, because --

13 

14 

MS. GOLDSTEIN: Yes. 

THE COURT: I appreciate hearing your 

15 comments and I want you to get back to them, but what 

16 is your understanding of what would happen if this plan 

17 you keep talking about the RSA. I'm kind of focused 

18 on the plan here -- if this plan was confirmed with the 

19 provisions that it current contains, including the few 

20 of the amendments that have been just recently added, 

21 where it says -- we can't -- at least the plan says we 

22 can't assume because we have this problem with the 

23 benefit plans, but we're going to try to work something 

24 out and if -- we're going to negotiate, if we can if 

25 it doesn't reach a conclusion, then we'll -- then we 
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1 may pursue 1113, okay. 

2 On day two or day one after the plan is 

3 confirmed or maybe -- just after it's confirmed, they 

4 have suggested today that the contract will still be in 

5 force and will still be complied with, they'll be 

6 obligated under -- is that your understanding, or is it 

7 something different? 

8 MS. GOLDSTEIN: Yeah, I don't understand --

9 obligated with whom? I mean, with what entity? Whose 

10 the entity that we have a contract with? 

11 THE COURT: So are you saying -- okay, so I 

12 think this suggests the answer to my next question, but 

13 you've cited several cases about sales of assets, sales 

14 of businesses. You've also mentioned sales of the 

15 Bayshore facility, where there was a workforce that 

16 went along with that. Are you suggesting or arguing 

17 that just by confirming a plan and this could make 

18 sense, that it becomes a new entity? It's now the 

19 Reorganized Debtor in that all of the things that have 

20 to be done with the sale have to be done with the plan 

21 confirmation? In other words, everything has to be 

22 done pre or at least with confirmation before it can be 

23 confirmed and the employees can go along with? Is that 

24 your point? 

25 MS. GOLDSTEIN: That's my understanding 
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1 because otherwise what's the entity afterwards? Who's 

2 contractually bound? Who's -- because otherwise, what 

3 you're saying, there's no successor, that the old 

4 that the new company, whatever the thing is, is 

5 actually the same as the old company, that it's not a 

6 successor, it's the same as? I mean, to me that would 

7 be the implication. 

8 THE COURT: That was the implication I had, 

9 as well, that -- let's call it Newco even though it's 

10 Holdco or whatever it's called, Newco, that Newco would 

11 step into the shoes of the Debtor and continue to 

12 

13 

14 

15 

comply under the CBA or the CBA's. That's not my 

argument. I'm just --

MS. GOLDSTEIN: Yeah. 

THE COURT: That's just my interpretation and 

16 so I am asking if that were true, and maybe it's not 

17 true, but if it were true would there be any immediate 

18 harm other than the fact that you have not had an 

19 opportunity to nail down a permanent assumption of the 

20 collective bargaining agreement? 

21 MS. GOLDSTEIN: If Newco continued to be 

22 bound as though it was Oldco 

23 

24 

THE COURT: Yeah. 

MS. GOLDSTEIN: Then there might not be a 

25 problem. 
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1 

2 

THE COURT: Okay. 

MS. BECKERMAN: But the point is is that 

3 Newco is a different entity. 

4 

5 

THE COURT: I appreciate that distinction. 

MS. GOLDSTEIN: I don't get how -- you know, 

6 having Newco obligate itself. And the other thing is 

7 that the whole thing is premised on Newco wants to set 

8 new terms and conditions. That's what they're also 

9 saying at the same time. 

THE COURT: Yeah. 10 

11 MS. GOLDSTEIN: They're saying Newco wants to 

12 have its own healthcare plan. Let's talk about 

13 healthcare for just a minute. Right now, as I said, 

14 we've got eight collective bargaining agreements. 

15 Under I think all of them, certainly most if not all of 

16 those eight, there's a provision, healthcare, that says 

17 that FirstEnergy, the existing company, will provide 

18 healthcare benefits to employees. However, each Union 

19 has the option to opt out of FirstEnergy provided 

20 benefits and they could make their own deals for health 

21 insurance benefits, separate and apart, so they take 

22 the cash from FirstEnergy and the Unions in turn go out 

23 and make deals with insurance companies to provide 

24 those benefits. 

25 Several of the Unions have done that. So 
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1 they're not getting quote, FirstEnergy benefits. 

2 They're just getting cash, and they are going out and, 

3 you know, buying -- and using that money to provide the 

4 health insurance benefits to the employees. 

5 There is no reason to change any of that. 

6 That's not a FirstEnergy healthcare benefit plan. 

7 That's cash. If what I read what they're saying is 

8 that the new company comes along and they're trying to 

9 decide what kind of healthcare benefits they want to 

10 provide. 

11 Well, I'm not particularly interested in what 

12 kind of healthcare benefits they want to provide. If 

13 Newco is standing in the shoes of Oldco, they have to 

14 continue the same thing, which is pay the same amount 

15 of cash so that the same healthcare benefits could be 

16 

17 

continued. That's nothing FirstEnergy unique about 

that. That's just money. 

18 So when they say -- or take another one that 

19 they just put in there and their newest modification 

20 when they added a little bit of language in the 

21 disclosure statement the other day, they say they want 

22 to talk about work rules. The new company might want 

23 to negotiate new work rules. Huh? What gives them the 

24 opportunity to negotiate new work rules? Nothing, 

25 beyond -- if they're bound, if Newco to your question, 
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1 Your Honor, if Newco stands in the shoes of Oldco, and 

2 that agreement goes to 2022, they have no -- they're 

3 

4 

bound to a contract till 2022. They can't reopen that 

contract. They can't just decide we want to start, you 

5 know modifying some of the provisions of it. 

6 So there would be no opportunity to bargain 

7 any of those issues, and yet they've put right here on 

8 Front Street that that seems to be their intent. 

9 THE COURT: To the extent some Unions get 

10 benefits, not by taking the cash and buying their own, 

11 but actually piggybacking, if you will, off of whatever 

12 programs are available from FirstEnergy Corp --

13 

14 

MS. GOLDSTEIN: Yes. 

THE COURT: if upon confirmation my 

15 understanding is that that option won't be available 

16 anymore, so at the very least the Newco would have to 

17 

18 

19 

20 

21 

22 

23 

24 

set up a benefit plan. I mean, would you agree --

MS. GOLDSTEIN: Yes. 

THE COURT: Just like the buyer of Bayshore -

MS. GOLDSTEIN: Exact -- yes. 

THE COURT: had to have its own plan. 

MS. GOLDSTEIN: Yes. 

THE COURT: And presumably there would have 

25 to be some discussions with the Union to make sure, 
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1 hey, this is our new program, and 

2 

3 

MS. GOLDSTEIN: Yes. 

THE COURT: you will say, you know what, 

4 there's eight components and you've missed one of them, 

5 you need to tweak it so that it's 

6 

7 

MS. GOLDSTEIN: Yes. 

THE COURT: There would be a process along 

8 those lines, right? 

9 

10 

MS. GOLDSTEIN: Of course. 

THE COURT: So you're not opposed to that 

11 process. But you're just -- I take your argument as 

12 being they have to set up a substantially similar 

13 benefit program to the one that is currently available 

14 now? 

15 

16 

17 

MS. GOLDSTEIN: Yes. Yes. 

THE COURT: Is that fair? 

MS. GOLDSTEIN: Exactly, and that's what I 

18 said, if they even tracked the same way they did it in 

19 Bayshore and West Lorain, which actually had language 

20 about non-replicable provisions of the collective 

21 bargaining agreement, like the FE Corporate benefits, 

22 that's fine with us. We're fine, so long as -- you 

23 know, look. We'll switch the subject. We'll talk 

24 about retirement benefits. I mean, I talked about 

25 health benefits. 
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1 Retirement benefits. Right now the employees 

2 per the Union contracts all participate in the 

3 FirstEnergy, the paren, the corporate pension plan. 

4 obviously on a going forward, you know, no other 

5 employer is going to be able to participate in that 

6 single employer pension plan, the FE corporate parent 

7 plan. 

So 

8 THE COURT: Is that a defined contribution or 

9 defined benefit plan? 

10 

11 

MS. GOLDSTEIN: And that's exactly the point 

where I'm going. That is a defined benefit plan. 

12 Now, in this day and age, you know, there are 

13 very few companies that set up new defined benefit 

14 plans. And, in fact, the two that were involved here 

15 in the sales, the West Lorain and Bayshore, did not set 

16 up new defined benefit plans. They have new defined 

17 contribution plans, you know, 401(k) type plans. 

18 

19 

THE COURT: Mm-hmm. 

MS. GOLDSTEIN: And the Unions negotiated and 

20 they wound up reaching resolution and determined those 

21 

22 

were sufficiently comparable. That was a big 

concession for any Union, for all workers. It's a big 

23 concession, as Your Honor well knows, to go from having 

24 a defined benefit plan to a defined contribution plan. 

25 Would the Unions be open to do that here with 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

154 

ED_013364A_00000780-00154 



DocuSign Envelope ID: 601 CDC02-A4DE-4899-93DE-0249416897BF 

1 these other entities that are still here? I'm sure 

2 

3 

they would. So long as we're talking about benefits 

that are basically comparable. I don't think -- the 

4 Unions have done nothing in terms of how they've 

5 engaged with the successors in those other two 

6 situations, to act in any way other than to try to 

7 reasonably and fairly move forward and let those new 

8 companies do whatever they're going to do. 

9 It's not the Unions' intent to be difficult. 

10 We just want to preserve what we have, and that's what 

11 our contract gives us. 

12 THE COURT: What's missing in the disclosure 

13 statement, what conceptually is missing in the 

14 disclosure statement to tell your story, this part of 

15 the story, to Creditors who are going to have the 

16 decision as to whether to vote yea or nay on the plan. 

17 In other words, how is this going to materially act 

18 out? I see how it impacts your client --

19 

20 

MS. GOLDSTEIN: Yes. 

THE COURT: and it's very important. And 

21 it will impact the Debtor, that's important. Will it 

22 impact -- I mean, the whole purpose of the disclosure 

23 statement in addition to giving a preview of everything 

24 else that's going to come later, is ultimately to 

25 define a document that provides adequate information to 
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1 Creditors so that they can -- with adequate 

2 information, decide to vote for a plan or vote against 

3 

4 

a plan. What -- and there is discussion in the 

disclosure statement about the situation. You don't 

5 like some of the things to it, and the Union has rights 

6 between here and there, but what needs to be told to 

7 them? Is it that this is unsustain -- the Unions say 

8 this is unsustainable and it may block or delay 

9 confirmation because it hasn't been already resolved? 

10 What sort of statements do you want there to make -- if 

11 you think this is not already adequate information? 

12 

13 

MS. GOLDSTEIN: Well, certainly the last of 

what you just said. I mean, the Union will continue --

14 if the Court allows this to go through and allows the 

15 RSA to go through at this point, then, you know, you'll 

16 see me back here again at the -- you know, in the 

17 confirmation process raising the same issues, to say 

18 that the plan can't be confirmed because there's not 

19 because on the face of it, it violates 1113, among 

20 

21 

other things. So, I mean, I think that's an issue. 

As it reads now, I mean, it begins -- looking 

22 on Page 140 of the disclosure agreement, it begins 

23 with, "The Debtors are unable to assume their 

24 

25 

collective bargaining agreements," and goes on. Well, 

that's just not even true. I mean, I guess I could say 
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1 that in there, and then also say the Unions disagree 

2 and we could identify the ways in which we disagree. 

3 The rest of this, again, when it says, you 

4 know, that they're intending to modify collective 

5 bargaining agreements to renegotiate, you know, these 

6 various provisions, I think, you know, we could 

7 affirmatively say that the Unions disagree that this is 

8 the proper process, and that sort of thing. 

9 But with respect to what the Creditors would 

10 care about, is that assuming even they're permitted to 

11 continue to reject our collective bargaining 

12 agreements, we wind up at the end of the day with a 

13 damage claim. 

14 So what I was saying before, I mean, if they 

15 violate 1113 and we don't come up with some 

16 alternative, acceptable, collective bargaining 

17 agreement, if they -- you know, if the restructured 

18 entity comes along and, you know, chooses not to retire 

19 everybody or hires them at lower wages or lesser 

20 benefits or whatever it is, all of that is going to be 

21 a damage claim that will be an administrative claim. 

22 So that will affect a lot of Creditors, because that 

23 could -- I mean, who knows how big that could be? 

24 So I think that, you know, when I said I 

25 think at the outset that they changed -- they added 
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1 some language, they do now say, which they didn't 

2 initially, they say in the middle of the section on the 

3 collective bargaining agreement, it says each of the 

4 collective bargaining agreements contains a 

5 successorship clause. That's new language. 

6 That's true, but I think that it should also 

7 go on to say what the successorship clause says and 

8 that it's -- the Union at least maintains it's being 

9 violated by this very process. And I think, as I said, 

10 to the Creditors, the point is that there would be a 

11 large -- potentially a large administrative claim. 

12 THE COURT: And I take -- I would assume that 

13 that concept, if it was included, would be in a risk 

14 factor? I mean, I don't know if you care. Maybe the 

15 Debtors care, but I didn't see one, but I was looking 

16 really quickly, in the risk factor section of the 

17 disclosure statement, as to what might happen if things 

18 don't go well in Union negotiations. Did you run 

19 across any such provision? 

20 MS. GOLDSTEIN: No, I mean there is a 

21 provision in the risk factors, not with respect to 

22 breaching the successorship, but there is, you know, 

23 that sort of generally talks about labor disputes. It 

24 says, you know, we think -- something like we think we 

25 have good relations with the Unions but --
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1 

2 

3 

THE COURT: I see. 

MS. GOLDSTEIN: you know, if things go 

south, oh, well, there might be a problem. So there is 

4 a kind of 

5 

6 

7 

THE COURT: Kind of a -

MS. GOLDSTEIN: A vague --

THE COURT: What's the word? Boilerplate 

8 type of provision, but not necessarily one addressing 

9 this issue precisely? 

10 MS. GOLDSTEIN: Yes, it does not address -- I 

11 mean, it's not in connection with this. 

12 

13 

14 

speak. 

THE COURT: Okay. Somebody would like to 

Is this a fair place to stop for you? 

MS. GOLDSTEIN: Yes. Yeah, this is fine. 

15 Thank you. 

16 

17 

THE COURT: Why don't we do that? I'll let 

you speak again. I'd like Mr. Alberino to respond to 

18 some of this. 

19 

20 

MR. ALBERINO: Thank you, Your Honor. I'm 

not going to respond to everything. I was going to say 

21 that if Ms. Goldstein has a targeted risk factor 

22 

23 

THE COURT: Mm-hmm. 

MR. ALBERINO: -- you know, that sets forth 

24 the Unions' position with respect to the successorship 

25 clause and how this potentially triggers an admin 
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1 claim, we're happy to entertain language --

2 THE COURT: Okay. I think that would be a 

3 good idea. 

4 MR. ALBERINO: -- with respect to the risk 

5 factors. 

6 THE COURT: So, for example, that your plan 

7 does not contain a decision on assumption rejection and 

8 that there's a risk that negotiations are not 

9 successful and that you may have to go through the 1113 

10 process, you could define this better than I'm doing 

11 right now. 

MR. ALBERINO: Right. 12 

13 THE COURT: And one potential risk would be 

14 that, you know, even if you were to reject the 

15 contract, subject to those provisions of the Bankruptcy 

16 Code, a claim of some scope could arise that might be a 

17 risk. I mean, I'm just trying to outline the elements 

18 without leaning either way here. Is that something 

19 that you could work out? 

20 MR. ALBERINO: Absolutely, absolutely. I 

21 wish we would have worked out beforehand. 

22 THE COURT: Well, okay. So what do you say 

23 to the -- and you have a response to the argument 

24 maybe this is not the time, but what about the argument 

25 that hey, you know, you're a successful company, you're 
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1 reorganizing, you're not -- you know, not like so many 

2 companies going through Chapter 11, where you just 

3 simply can't you're laying everybody off from the 

4 factory, and so there's nobody needs to be employed 

5 anymore, so you're not going to assume the Union 

6 contract. Here you are still going to be operating 

7 post-confirmation. Don't you have to assume the 

8 contract? Don't you have to under the successorship 

9 clause that I've never read, don't you have to provide 

10 an alternative -- and I understand that there's the 

alternative health is an issue. You have to deal with 11 

12 it somehow. You can't just keep going with FirstEnergy 

13 Corp. 

14 But what is the -- what is the hang up? Why 

15 are you holding out on assumption of the contract? 

MR. ALBERINO: Sure. 16 

17 THE COURT: And maybe this is not the time to 

18 discuss it, in which case say so. 

19 MR. ALBERINO: Unfortunately I'm not the 

20 labor lawyer. 

21 THE COURT: Okay. 

22 MR. ALBERINO: That Ms. Goldstein is, but 

23 obviously there are issues, you know, associated with 

24 dealing with assumption, rejection, of CBA's in 

25 bankruptcy cases. 
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1 

2 

THE COURT: Sure. 

MR. ALBERINO: And it's just -- it's --

3 there's a layer of complexity and it's not present with 

4 non-represented employees. 

5 

6 

THE COURT: Okay. 

MR. ALBERINO: Now, Your Honor, just on the 

7 CBA's, what we say in the plan and in the disclosure 

8 statement is that we are unable to assume the CBA's as 

9 currently constituted, for a number of reasons, 

10 including the fact that they require us to provide 

11 benefits from FE Corp, from plans sponsored by FE Corp. 

12 And again, that is not a major issue as Ms. Goldstein 

13 has indicated. 

14 

15 

THE COURT: Mm-hmm. 

MR. ALBERINO: Those issues were addressed 

16 when assets were being sold to third-party purchasers, 

17 and I'm confident those issues are going to be 

18 addressed, as well. It's just the reality that CBA's 

19 as currently constituted can't be assumed in their 

20 form, because we won't have the ability to deliver FE 

21 sponsored benefit plans, as we are currently required 

22 to do under the CBA's. 

23 So we just start from that premise, that we 

24 have to ultimately engage in negotiation with the Union 

25 on those issues. We've indicated that there are other 
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1 issues that may be raised in the context of those 

2 

3 

discussions. 

the Unions. 

Those discussions have not begun yet with 

We're sitting here in March. We are 

4 contemplating if everything goes right for us and you 

5 approve the plan, we're still not contemplating going 

6 effective till the end of the year. 

7 From the Company's like vantage point -- I 

8 can't tell you with any certainty at the end of the day 

9 that we are -- that we are going to be seeking A, B, C, 

10 D, E, F, G cuts. I think all we can do from the 

11 disclosure standpoint in response to questions that 

12 we've heard from Ms. Goldstein is say you know, we're 

13 giving you notice that as part of the negotiation 

14 process that has to happen, you know, there may be a 

15 whole bunch of issues and we don't want you to come 

16 back if we raise something and say well, you didn't put 

17 it in the disclosure statement. 

18 But that doesn't mean that everything that's 

19 in the DS right now are issues that we are going to put 

20 on the table when we sit down with the Unions. 

21 It's been contemplated on our side that, you 

22 know, as we move down the confirmation -- as we move 

23 down the confirmation track, and even during the period 

24 post-confirmation, pre-emergent state, which is a long 

25 period, Your Honor, and given the regulatory hoops we 
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1 have to jump through, you know, it's always been 

2 contemplated that deals are going to be cut and if 

3 deals are not cut, we may avail ourselves of 1113 

4 rights, but we recognize that comes with it a lot of 

5 warts and a lot of other issues, so while we're 

6 preserving rights to do what we have to do, we 

7 recognize that, you know, the CBA's are still going to 

8 have to be, you know, reopened to deal with eliminating 

9 all the FE sponsored benefit plan issues. 

10 You know, if other issues are going to be put 

11 on the table, we don't want the Unions coming back and 

12 saying you didn't tell us this was on the table, but we 

13 don't have a proposal today, but we recognize and it's 

14 not just coming up in this form, Your Honor. I think 

15 we recognize the important role the Unions are playing 

16 and other elements here. You know, including in the 

17 lobbying front. 

18 So I think the Company has -- I think the 

19 Company is paying attention to this issue, but we also 

20 recognize that we have rights that we can avail 

21 ourselves in the Bankruptcy Code, and just as Ms. 

22 Goldstein is staking out her bargaining her 

23 positions, you know, today, it would be imprudent for 

24 us to not at least kind of stake out reserve kind of 

25 our positions, but the reality is we all have to sit 
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1 down and figure out what that deal looks like and as we 

2 state in our disclosure statement, the goal is to have 

3 those deals in place before we go effective, and I 

4 assume that I assume that there's a high probability 

5 that's where we end up. 

6 THE COURT: Under the plan provision 

7 regarding executory contracts, is the general consensus 

8 that certain contracts have been rejected but if they 

9 haven't been rejected, they're being assumed under the 

10 plan, except we have a few exceptions or maybe one 

11 exception and that is the status of the collective 

12 bargaining agreements, which are going to be in limbo 

13 post-confirmation? Is that a fair --

14 MR. ALBERINO: We're scheduling out -- I 

15 think we are scheduling out the assumed contracts. 

16 THE COURT: Okay. 

17 MR. ALBERINO: And so I think if contracts 

18 are not being assumed but Mr. Kahn is going to tell 

19 me in a second. 

20 THE COURT: There may be other contracts you 

21 might move to reject in advance of confirmation? Is 

22 that --

23 MR. ALBERINO: Yeah. Normally we'd have the 

24 ability to amend the schedules. 

25 THE COURT: Yeah, okay. 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

165 

ED_013364A_00000780-00165 



DocuSign Envelope ID: 601 CDC02-A4DE-4899-93DE-0249416897BF 

1 MR. ALBERINO: Even in some instances you 

2 have the ability to amend kind of -- to amend post-

3 effective date, as long as we're preserving kind of the 

4 rights of objecting parties. 

5 THE COURT: Okay. Are you fairly confident 

6 under law that you can keep a contract like a 

7 collective bargaining agreement open, if you will, not 

8 assume, not rejected yet, after confirmation? You 

9 know, as I was preparing I was thinking I feel like 

10 everything is either assumed or rejected by 

11 confirmation, but then I couldn't really find a 

12 provision that specifically said that, and so maybe 

13 that's not true. Maybe that's just how most routine 

14 things are taken care of. 

15 MR. ALBERINO: I think executory contracts 

16 normally -- the Code refers to the Trustee, who can 

17 assume or reject. 

18 

19 

THE COURT: Yeah. 

MR. ALBERINO: Normally until we get out of 

20 the bankruptcy, until we go effective and consummate 

21 the plan, we normally have a period at minimum, prior 

22 to the effective date. 

23 THE COURT: Okay. 

24 MR. ALBERINO: In which we can assume or 

25 reject. 
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1 THE COURT: So post-confirmation, pre-

2 effective date, we still have --

3 

4 

MR. ALBERINO: I think we're in the clear. 

THE COURT: We still have a Debtor-in-

5 Possession? Right? 

6 

7 

8 yet? 

9 

MR. ALBERINO: Yes. 

THE COURT: It's not the Reorganized Debtor 

MR. ALBERINO: Not until we close and 

10 consummate the plan. 

11 

12 

13 

14 

THE COURT: At effective date? 

MR. ALBERINO: Correct. 

THE COURT: Okay, all right. Okay. 

MR. KAHN: And Your Honor, the way the plan 

15 is set up on that one point, if we don't schedule out 

16 that we're rejecting 

17 

18 

19 

THE COURT: Okay. 

MR. ALBERINO: Okay. 

THE COURT: All right. Ms. Goldstein, do you 

20 have any follow-up points or arguments? 

21 MS. GOLDSTEIN: Your Honor, the only follow-

22 up is just this timing issue, which seems to be an 

23 important one, and it's our view that when the Debtors 

24 entered into this restructuring agreement, that does 

25 not expressly provide that the Reorganized Debtor is 
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1 going to be obligated to continue to honor the 

2 collective bargaining agreement, as the successorship 

3 clause in the collective bargaining agreement requires, 

4 that they are now -- now, by entering into that 

5 agreement, they have violated our collective bargaining 

6 agreement. It's not a future violation. It's a 

7 violation right now, because the CBA now says if 

8 there's going to be any kind of a transfer, that the 

9 CBA has got to go along with it. 

10 And that doesn't contemplate leaving it open 

11 to some later date. That's really our point, is that 

12 it is -- it's an issue for now, not one for later. 

13 THE COURT: Because are you saying that if 

14 the Court were to grant the motion seeking to approve 

15 the RSA, that that would in effect what? 

16 MS. GOLDSTEIN: Unless it's an agreement that 

17 the Debtor entered into with a reorganized thing, that 

18 does not require the reorganized thing to honor the 

19 terms of the collective bargaining agreement, so by 

20 granting the RSA motion now, it puts the Court's 

21 imprimatur on that agreement 

22 

23 

24 

25 

THE COURT: Mm-hmm. 

MS. GOLDSTEIN: Which itself violates the 

collective bargaining agreement right now. That's 

really the point. This is not a future issue. And 
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1 that's what I was saying with respect to those sale 

2 cases, that this is really doing an end run around the 

3 whole 1113 because by not honoring this one -- in some 

4 sense most important clause, this most material clause 

5 of the collective bargaining agreement, the 

6 successorship, by not honoring it they have in effect 

7 rejected the contract. 

8 And then they come back and they'll say oh, 

9 in the future we'll talk to you. And then we'll jump 

10 through some 1113 hoops. No, no, no. You're breaching 

11 it right now. 

12 THE COURT: So do you have less of a concern 

13 with the way the plan is written now, the proposed 

14 plan, than you do the RSA, with this language of saying 

15 it's not yet assumed but, you know, we will negotiate 

16 and if necessary do 1113, but in the meantime we'll 

17 perform? 

18 MS. GOLDSTEIN: I don't see how you have a go 

19 forward in this -- with this reorganized -- the whole 

20 thing is contingent on that, so I'm not sure how you --

21 

22 

THE COURT: On what? 

MS. GOLDSTEIN: I mean, what's the plan? The 

23 plan is having this restructured, Reorganized Debtor 

24 going forward. If that Reorganized Debtor isn't going 

25 to be obligated to comply with the collective 
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1 bargaining agreements, and it's going to be free at 

2 some point in the future to then start negotiating, 

3 where is the leverage for us, when we have this 

4 contractual protection right now? 

5 THE COURT: Well, it sounds like the leverage 

6 is that you're in the way -- you're standing in the way 

7 of the effective date. I mean, to be honest with you, 

8 it strikes me you have a lot of leverage, or you will. 

9 Not that it's my business. You're the expert. 

10 MS. GOLDSTEIN: No, you're the expert. You 

11 are the Judge. 

12 

13 

14 

15 

THE COURT: No, no, no. 

MS. GOLDSTEIN: That makes you the expert. 

THE COURT: I'm just the guy in the middle. 

MS. GOLDSTEIN: I think, Your Honor, the 

16 point is that, as we see it, right now there's a 

17 violation of the CBA, because they entered into -- the 

18 Debtors entered into an agreement that doesn't have an 

19 express assumption of the collective bargaining 

20 agreement, which by its terms is required. And we 

21 think that that issue should be addressed now and not 

22 sometime post-confirmation, pre-effective date, because 

23 we think the violation is happening now. 

24 THE COURT: Okay. 

25 MS. GOLDSTEIN: So thank you. 
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1 

2 

THE COURT: Mr. Alberino. 

MR. ALBERINO: I'll be brief. With respect 

3 to the RSA, we're not asking Your Honor through the RSA 

4 motion to approve or put your blessing on any terms of 

5 the plan of reorganization. So I just want to make 

6 sure that we're clear. 

7 

8 

THE COURT: Well, let's segue into the RSA. 

We have the RSA motion. First of all, I'm more or less 

9 satisfied that on the disclosure statement side that if 

10 we can add a provision that, you know, describes the 

11 reasonable, mutual acceptance of both parties regarding 

12 the risk factor on the 1113, that the disclosure 

13 statement at least is okay. Maybe they'll be an 

14 argument at confirmation, maybe the Union will be okay 

15 to proceed with you post-confirmation, pre-effective 

16 date. 

17 

18 

Let's talk about the RSA. Ms. Goldstein 

mentioned the RSA. She mentioned it a lot more than 

19 the plan. 

20 MR. ALBERINO: Mm-hmm. 

21 THE COURT: I'm trying to keep my eye on the 

22 plan here. You say that you've asked for me to approve 

23 this RSA and that it's not -- it's not the same as 

24 confirming the plan. That's good, because I couldn't 

25 do it. 
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1 But I'm trying to figure out what it does do, 

2 and it seems to me -- it seems to me that it's an 

3 agreement among the Debtor and various Creditor 

4 constituents to lay out and give notice to everybody, 

5 you know, we've been working really hard and we've 

6 negotiated this deal, this percent, that percent, 

7 allocation, et cetera, et cetera, et cetera. This is 

8 how we're going to do it, and if we do a plan that is 

9 consistent with all these things, all these 

10 constituencies will vote for it. 

11 

12 

13 

Okay. So now you have a plan. You've done 

your part. You've proposed your plan. Some day 

they'll get to vote for it. That will be their part of 

14 it. 

15 MR. ALBERINO: Right. 

16 THE COURT: What does approving this 

17 agreement do if it's not preapproving the plan, which I 

18 can't do? And let's set aside the fee issue. I'll get 

19 to that in a minute, but 

20 

21 

22 component. 

MR. ALBERINO: Mm-hmm. 

THE COURT: because there's also that 

I'm a little lost as to what -- I don't 

23 think it's a bad thing that you filed -- gave notice of 

24 it, but I'm not sure what approving it does, or where 

25 that fits into bankruptcy procedure. 
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1 MR. ALBERINO: Okay. So leaving the fee 

2 element to the side, Your Honor. 

3 THE COURT: Let's leave it -- because we have 

4 to get to that. I mean, I realize you're also seeking 

5 that, and maybe that's the -- is that the primary 

6 reason for the approval? 

7 

8 

9 

MR. ALBERINO: I think there are two reasons. 

THE COURT: Okay. 

MR. ALBERINO: I think that with respect to 

10 performance obligations under the RSA that requires 

11 authorization to utilize estate assets, it's the fee 

12 issue. 

13 

14 

THE COURT: Okay. 

MR. ALBERINO: That's the issue kind of front 

15 and center. 

16 

17 

THE COURT: All right. 

MR. ALBERINO: With the RSA, because you're 

18 asking authorization to use estate assets to pay 

19 professional fees, as well as to approve certain of the 

20 transaction fees for some of the RSA party advisors. 

21 THE COURT: Your only other obligation under 

22 this agreement was just to propose a plan consistent 

23 with the terms 

24 

25 

MR. ALBERINO: Right. 

THE COURT: Which you've done. 
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MR. ALBERINO: Right. 1 

2 THE COURT: I mean, you're proposing a plan. 

3 Now we're going through that process. 

4 MR. ALBERINO: Right. So the other side of 

5 the coin here is you're right, Your Honor, without an 

6 RSA we could just go ahead and file the plan, file the 

7 plan, file the disclosure statement, you know, seek 

8 approval of the DS, and just move on kind of our 

9 pathway. Which is good, if we were doing that 

10 unilaterally. But the RSA, it's not -- the RSA is not 

11 just one party. 

12 The RSA actually benefits the estate by 

13 securing the agreements of all the other parties, so if 

14 I have -- if I have billions of dollars of Creditors 

15 that have signed on to the support agreement and agreed 

16 to relinquish rights that they have under the Code, 

17 whether it's to seek discovery, whether it's to seek 

18 permission to file their own plans, whether it's to 

19 contest settlements baked within that plan, they're 

20 committing to us to participate in this process and to 

21 be supportive of the plan, you know, when and if they 

22 ultimately receive their court approved disclosure 

23 statement. 

24 You know, the other side of that is well, 

25 they want to know that they're getting the benefit of 
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1 their bargain, which is we're going to do everything we 

2 tell them to do in exchange for them, you know, giving 

3 up their rights as Creditors in these cases to object 

4 to our plan, to propose different plans, and to move 

5 the case in a different direction. 

6 So I think when we come in front -- when we 

7 come in front of Courts to seek approval of post-

8 petition RSA's, you know, it's not just for us. I 

9 think it is the authorization to perform under it, you 

10 know, provides consideration, ultimately to the 

11 counterparties to the RSA, that want to know that we 

12 are bound to do everything we said we were going to do, 

13 you know, in exchange for them relinquishing certain 

14 procedural rights that they would have, if they take 

15 the case in a different direction. 

16 So in a plan like ours with the multitude of 

17 complex settlements that we have negotiated amongst all 

18 of these groups, we likely would not have filed a plan 

19 unless we had our counterparties signed up to an RSA, 

20 because the last thing we wanted to do was to stake out 

21 positions on all these issues, you know, where parties 

22 were nodding saying that sounds good, that sounds good, 

23 and then a month later find out that this case has 

24 evolved into massive litigation. 

25 THE COURT: Well, I appreciate multi-party 
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1 negotiation and some sort of agreement among the 

2 various Creditor groups and the Debtor in order to get 

3 

4 

5 

consent. It's a form of negotiation. 

MR. ALBERINO: Right. 

THE COURT: It's a term sheet. It's writing 

6 things down saying, all right, these are all the pieces 

7 that fit together and if we can do all this together, 

8 we're all on board. But the plan process, first of 

9 all, 1129 1120 whatever, that whole sub-chapter of 

10 the Bankruptcy Code, doesn't provide for all of that. 

11 And it is a fluid process. You have other parties at 

12 stake here. You've already amended twice, you know, a 

13 few different amendments. There may be more amendments 

14 to come. You haven't got to confirmation yet. 

15 

16 

MR. ALBERINO: Right. 

THE COURT: Why should I, you know, put on an 

17 order that locks you all in, when all of your 

18 flexibility may be necessary to get to a confirmed 

19 plan? 

20 

21 

MR. ALBERINO: I think --

THE COURT: You know, you may all want to do 

22 it this way. Let me ask you a different question. Why 

23 should I be the glue? Why should the Court be the 

24 glue? Don't you have an agreement that binds you 

25 together, your own -- you all have your reasons to come 
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1 together? I mean, are you really afraid that someone 

2 is going to go flying off the agreement, that I might 

3 have to enforce it? 

4 

5 

MR. ALBERINO: My concern, Your Honor --

THE COURT: If they vote against the plan, 

6 are you going to come in and ask me to compel them to 

7 vote for it? Because I don't know that I can do that. 

8 MR. ALBERINO: You can't do it, but listen, 

9 my concern here is that if I don't have Court approval 

10 on it, I can go back to my counterparties and say are 

11 you going to waive that condition? But I'm also giving 

12 them a free pass at this stage of the case to terminate 

13 the RSA and take this case in an entirely different 

14 direction. I don't think your approval of the RSA --

15 and I think other Bankruptcy Courts who have looked at 

16 this, have seen the benefits of approving these types 

17 of support agreements. You know, it's limited -- they 

18 are limited in the sense that, you know, approval of 

19 the RSA is not necessarily, you know, permitting the 

20 Debtors to engage in all sorts of, you know, plan 

21 conduct that's going to run afoul of 1129. 

22 You know, we view it as we're giving -- we're 

23 giving our Creditors who are signing onto the RSA, who 

24 are committing to support the plan, support the 

25 regulatory approval process, as well, and not go 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

177 

ED_013364A_00000780-00177 



DocuSign Envelope ID: 601 CDC02-A4DE-4899-93DE-0249416897BF 

1 sideways on us, where we find ourselves negotiating 

2 with a whole new set of Creditors. You know, we're 

3 giving them assurance that we are committed and that 

4 the Judge has signed off on us continuing to perform 

5 under the RSA. 

6 Listen, at the end of the day, it's not if we 

7 didn't have Court approval, as a condition to the RSA, 

8 we'd have a contract where they would still be bound. 

9 

10 

THE COURT: Right. 

MR. ALBERINO: Which would be great. But I'm 

11 not presenting to you a contract that does not have a 

12 Court approval condition. I have a Court approval 

13 condition at this stage, so your point, sir, not lost 

14 on me. I understand some Courts have questioned and 

15 scratched their head as to what am I doing through 

16 authorization of the RSA, but going back to the fee 

17 point, that ultimately in my mind tends to be the 

18 biggest issue dealing with post-petition RSA's, because 

19 then we are clearly asking for authority to use estate 

20 assets in connection with the obligations that those 

21 parties have made to us, you know, through the RSA. 

22 The other side of it, from the Debtors' 

23 perspective, in terms of what are you approving through 

24 authorization, I think you're providing -- you're 

25 providing direction -- you're allowing us to satisfy 
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1 one of our conditions and it allows the parties I think 

2 to know and feel comfortable that we're committed to 

3 the pathway that we said we were committed and to 

4 follow in this case. 

5 In a case like this, Your Honor, given the 

6 issues that we've had to resolve amongst all the 

7 different parties and the fact that we have a very long 

8 runway -- this is not a one-day pre-pack, where it's a 

9 quick sign and close. You know, we're asking people 

10 we're asking our Creditor groups who have signed on to 

11 this to stick with us for a very long period of time, 

12 where lots of different contingencies could occur, 

13 things could change in the market, you know, different 

14 perspectives on this industry. And we're asking people 

15 to remain committed to our deal so we can see it 

16 through, because we know it's not going to get done 

17 overnight. You know, we have a long runway to get to 

18 confirmation, to get to regulatory approval, and 

19 although there are probably limited benefits to the 

20 Creditors, of having this signed because the fact we're 

21 committed to go forward with the plan, you know, 

22 whether we have an RSA or not at this stage, but if you 

23 ask me are we committed to do this plan, you know, 

24 without the support of all of our Creditor groups and 

25 knowing that they're going to be there and not pull the 
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1 rug out from underneath us, I might have a different 

2 answer for you at that stage, because in that case, you 

3 know, we're dealing with a highly uncertain situation. 

4 And even though they're signed on to the RSA 

5 right now, and there will be amendments from time to 

6 time -- there have been several -- I can imagine 

7 sitting here today -- sitting here today and expecting 

8 things to come as we approach confirmation, they'll be 

9 more amendments that have to be done, but it's easier 

10 for us to work with a concentrated group of Creditors 

11 that are delivering votes for us to accept the plan, on 

12 the amendments, and us releasing everyone from their 

13 obligations, and then having the Herculean challenge of 

14 trying to herd all these different cats, to make -- to 

15 get settlements done in this case. 

16 So from our perspective we think it is 

17 incredibly beneficial to the Debtors to have these 

18 parties sign on to the RSA. We are committed. li'Je' re 

19 not asking the Court to authorize or bless any element 

20 to the plan. All we're asking the Judge is to help us 

21 satisfy our RSA condition, by approving the RSA, which 

22 where we basically have covenants to go ahead and move 

23 this plan process forward. 

24 THE COURT: So the U.S. Trustee has objected 

25 and a few others, about the issue of the RSA 
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1 essentially being a -- essentially a plan -- you 

2 already addressed that issue and I'll hear from them. 

3 

4 

MR. ALBERINO: Yeah. 

THE COURT: Let's talk about the fee issue. 

5 The argument there is that there's a process for fees 

6 to be approved. We all know about it. Why should 

7 these fees of Creditor groups or professionals be paid 

8 without any disclosure as to what the fees are, without 

9 going through the process for objection, without having 

10 the fee examiner review -- all of those things. Why 

11 should I approve these fees sight unseen? And just in 

12 exchange for you feeling better about having an 

13 approved RSA? 

14 MR. ALBERINO: Got you. Your Honor, I'm 

15 going to have Mr. Kahn answer that. 

16 

17 

THE COURT: Okay. 

MR. ALBERINO: Because I think he was 

18 prepared to address those questions. 

19 

20 

21 

THE COURT: All right, very good. 

MR. ALBERINO: Thank you. 

MR. KAHN: Thank you, Your Honor. Again, 

22 Brad Kahn on behalf of the Debtors. 

23 So skip the part of my script about how great 

24 the RSA is and how it's not a sub rosa plan. 

25 THE COURT: We may get back to that again. I 
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1 may need a booster shot, but okay. 

2 MR. KAHN: Fair enough. So a couple of the 

3 points you raised, because I think they maybe go to the 

4 concern, but let's just start with the premise that the 

5 Debtors do believe that a Debtor can seek authorization 

6 of agreements that provide for the payment of Creditor 

7 fees under 363(b) and that you don't need to rely on 

8 503(b). We cited the Bethlehem Steel case in our 

9 brief. I think the consenting Creditors in their joint 

10 reply cited it as well. 

11 Where it is a good business decision on the 

12 part of the Debtors, and it assists with respect to the 

13 formulation of the plan. 

14 Sir, to take a step back, and I don't know if 

15 this is the right time to do this or not, Your Honor, 

16 on Sunday at Docket Number 2308 the Debtors filed the 

17 declaration of Charles Moore in support of the RSA 

18 motion. As you may recall, Mr. Moore is the Chief 

19 Restructuring Officer of the Debtors. And the 

20 declaration was primarily in response to the objections 

21 that were filed to the motion. Mr. Moore is in the 

22 room. 

23 We'd ask that his declaration be moved into 

24 evidence. Mr. Moore would be available for cross-

25 examination, and the reason I ask is because it would 
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1 be relevant to the -- what I'm about to discuss 

2 regarding the good business decision that is related to 

3 these fee payments. 

4 THE COURT: All right. Are there any 

5 objections to the admission of this declaration into 

6 evidence? 

7 

8 

9 granted. 

MS. PATTON: No, Your Honor. 

THE COURT: All right. That motion is 

10 (Declaration of Charles Moore received into 

11 evidence.) 

12 MR. KAHN: Thank you, Your Honor. So Mr. 

13 Alberino went over some of the benefits, but let's go 

14 through them again because I think it's maybe a little 

15 bit more nuanced than just saying we're getting support 

16 and that's nice to have. 

17 The consenting Creditors are doing more than 

18 just, again I want to make sure, so you get back to the 

19 creeping plan and solicitation issue, subject to the 

20 terms and conditions of the RSA that say they have to 

21 be in receipt of a disclosure statement approved by 

22 Your Honor, under Section 1125, before they are 

23 compelled to vote to accept the plan. That they are 

24 locked into help us get this plan confirmed and 

25 consummated. And the reason that is valuable to the 
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1 Debtors is not just the fact that we had these warring 

2 Creditor groups who went at it for about five months 

3 over issues that I think we'd be sitting here in a 

4 month-long trial, after months and months of discovery 

5 and litigation, at the expense of the estates of 

6 millions of dollars, to resolve the inter-Debtor and 

7 inter-Creditor issues that are resolved under this 

8 plan. 

9 I know we haven't spent a lot of time talking 

10 about that today. 

11 

12 

THE COURT: Right. 

MR. KAHN: And maybe that's because we did 

13 our job well. 

14 

15 

THE COURT: Yeah, I know. I understand. 

MR. KAHN: Nobody is here complaining about 

16 that aspect of it. 

17 

18 

THE COURT: Mm-hmm. 

MR. KAHN: That's not to be looked past. 

19 What the Debtors' estates are getting from having these 

20 parties locked up to this plan settlement, when you saw 

21 Your Honor at the settlement hearing, saw Mr. Klein get 

22 up on behalf of his clients. OVEC was here. Maryland 

23 Solar, Meyersdale, a bunch of other parties who said, 

24 you know, I'm really not sure about how this whole plan 

25 settlement thing is going to work out, lots of big 
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1 issues with allocation value and inter-Debtor claims. 

2 We did the work and these parties did the work to get 

3 to where we are today, and that's something that I 

4 don't think should be overlooked. 

5 And in doing so, we believe, and as set forth 

6 in Mr. Moore's declaration, that it's saving the 

7 estate, it's -- all stakeholders a lot of expense and 

8 time. 

9 But I want to go a step further than that and 

10 talk about --

11 THE COURT: Right, please, because I'm 

12 confident that all is true. As a matter of fact, I 

13 spent some time here recently as I've been looking at 

14 dozens and dozens of pleadings, and I'm thinking to 

15 myself, thank God they resolved all those other things, 

16 because how many more pleadings, how many more 

17 arguments, how many more trials would we have to have? 

18 So it is very important. 

19 My only thought was, as I've already 

20 expressed, is you've then put this into a plan, and 

21 they see that you filed a plan and it's consistent with 

22 all those negotiations, all that hard work that I don't 

23 see, and I don't need to see everything. What extra 

24 benefit is there in approving your agreement to propose 

25 a plan that you've already proposed, and their 
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1 agreement to vote for the plan, assuming it gets to 

2 confirmation and the disclosure statement is approved? 

3 What does it add? Like what 

4 MR. KAHN: I think maybe this is a timing 

5 question, because maybe we should have waited to file 

6 the RSA -- we should have filed the plan well after we 

7 filed the RSA motion. And we wouldn't be sitting here 

8 having this -- I don't think that's a fair way to look 

9 at this. 

10 Yes, we've already fulfilled one of our 

11 covenants. We've got a lot more to go. This -- as Mr. 

12 Alberino said, we're going to be doing this and these 

13 Creditors are going to be doing a lot of work in front 

14 of Mr. Tenenbaum's client, in front of Ms. Pham's 

15 client, trying to get regulatory approvals, where 

16 they're going to be large stakeholders in the Company 

17 and they're going to have their, you know, information, 

18 having to be analyzed to make sure that there's no 

19 foreign control issues for the NRC, that FERC is 

20 comfortable that the change of control is going on, 

21 it's appropriate. All these things. There's a lot 

22 that we're getting here. 

23 And I just want to also go back to -- when we 

24 were prepping last night, we called it the hero speech 

25 at the beginning, right? None of this was assured. 
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1 The fact that we're here today with a plan on file that 

2 talks about a reorganization of these Debtors, where 

3 the -- with some help from our State Legislatures, 

4 maybe there's even hope for these units past the 

5 announced deactivation dates, and there's a going 

6 concern that is value maximizing for all stakeholders. 

7 None of this was assured. 

8 The Creditors that are signed off to this, 

9 have a blocking position on any plan -- let's just 

10 that's the case. That's truth. Right? These are 

11 billions of dollars of Creditors at all three of our 

12 big Debtors. And they could have just said, you know 

13 what, let's sell this, we'll take our case, we'll go 

14 home. They don't want to do that. They are looking to 

15 maximize value. Yes, for themselves, but for the 

16 benefit of all stakeholders. 

17 This is a value maximizing path forward 

18 that's before Your Honor. We'll have to prove that at 

19 confirmation, of course. And again, not asking you to 

20 approve any term of the plan by virtue of approving the 

21 RSA. But we are getting and all of the stakeholders 

22 are getting tremendous benefits from this RSA, and 

23 frankly I think -- and they're free to come up and 

24 talk. 

25 The consenting Creditors filed a brief. 
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1 They're all represented by counsel here. I'm not sure 

2 they would have done the work that they did, 

3 compromised their legal positions, compromised their 

4 claims in some cases, and gotten here -- I'm not sure 

5 their clients would have let them if we weren't taking 

6 on some of these obligations and seeking your 

7 authorization to do it, including the fee payment 

8 provision. 

9 And that's why I think 363 is satisfied, and 

10 why under Bethlehem Steel as an example, 363(b) is the 

11 appropriate standard and it's met here. 

12 THE COURT: Okay. And the fees that we're 

13 talking about, I am -- I'm skimming through some stuff. 

14 There's a lot of exhibits I haven't read. 

15 MR. KAHN: Would it be helpful if I explain 

16 what you're being asked to approve and what you're not 

17 being asked to approve? 

18 THE COURT: Yes, but are the amounts that are 

19 in the record 

20 

21 

22 about. 

23 

MR. KAHN: They're --

THE COURT: -- they're conceptually talking 

MR. KAHN: So I'll say the material amounts 

24 are in the record. 

25 THE COURT: Okay. 
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1 MR. KAHN: It's Exhibit C to the plan term 

2 sheet. 

3 THE COURT: Okay. 

4 MR. KAHN: And I'm sorry to the lawyers in 

5 the room, that I'm not calling his fees material, but 

6 the more material aspect of the fee provision are the 

7 transaction fees for the financial advisors. 

8 

9 

THE COURT: Okay. 

MR. KAHN: I just want to take a step back. 

10 Under the PSA that Your Honor approved earlier in the 

11 case, and under 363, Your Honor, where you approved 

12 those fees, and again we think the same analogy could 

13 be made here to seek authorization of the fees here, 

14 you approved most of the hourly and monthly fees that 

15 are of the professionals of the RSA parties, so that's 

16 the Ad Hoc Noteholder Group, the Mansfield Certificate 

17 Holder Group, and MetLife up to -- that is under the 

18 PSA. You're not asking -- you're not being asked to do 

19 anything more there. 

20 What is specifically being asked here are we 

21 

22 

23 

have a new group that has come to the party. That's 

the FES Creditor Group. They're represented by 

separate counsel and separate financial advisors. So 

24 the payment of their hourly and monthly fees is a new 

25 ask. 
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1 On that, just to give you an idea of numbers, 

2 as we say in Exhibit C, it's approximately $933,000 of 

3 accrued monthly fees and expenses for Houlihan and 

4 Davis Polk has estimated that through February it's 

5 approximately $1.6 million for them. 

6 The other thing that is being approved is the 

7 FA fees that are set forth in Exhibit C to the term 

8 sheet attached to the RSA. 

9 Those, if you add them up, are approximately 

10 $13 million, subject to crediting. I don't want to --

11 let's not totally get sticker shock over the headline. 

12 But it's $13 million subject to crediting, so there are 

13 monthly fees. A percentage of the monthly fees they 

14 have been earning to date get deducted from that 

15 headline amount that they get. 

16 So that number will continue to decrease as 

17 the case goes on. And importantly from the Debtors' 

18 perspective, and Mr. Moore would testify to this, 

19 because as we noted there's going to be a significant 

20 time period from confirmation to consummation, in order 

21 to get regulatory approvals, where perhaps it's less a 

22 financial advisor role and more the lawyers doing the 

23 work, the number of the FAA's agree to increase their 

24 crediting during that time period. This was a big 

25 concession that the Debtors negotiated, and we thought 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

190 

ED_013364A_00000780-00190 



DocuSign Envelope ID: 601 CDC02-A4DE-4899-93DE-0249416897BF 

1 was entirely reasonable. 

2 So that's the second thing that's additive to 

3 the PSA. And the third thing is to the extent MetLife 

4 and the owner trustee, U.S. Bank, their professionals 

5 go back the cap in the RSA, which is $1.5 million, that 

6 would be covered. We think they're just hitting the 

7 cap now so I can't really tell you what that would be 

8 going forward. 

9 THE COURT: So in Exhibit -- the Exhibit C 

10 attached to your motion. 

11 MR. KAHN: It's Exhibit C attached to the 

12 plan term sheet, attached to the RSA. 

13 THE COURT: Is this the -- well, I'm looking 

14 at Exhibit C, financial advisor professional fees. 

15 

16 

MR. KAHN: 

THE COURT: 

That's the one. 

That's it. Okay. So these four 

17 entities, they're all investment banker 

18 

19 

MR. KAHN: Correct. 

THE COURT: And one each for all the 

20 different -- let me call them ad hoes, even though 

21 they're not all ad hoc --

22 MR. KAHN: One for the Ad Hoc Noteholder 

23 Group, one for the Mansfield Certificate Holder Group. 

24 

25 

THE COURT: Okay. 

MR. KAHN: One for the FES Creditor Group and 
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1 it's Met Life's financial advisor. 

2 THE COURT: Okay, all right. So now we're up 

3 to six investment bankers. Right? Because the 

4 Committee has one and the Debtor has one? 

5 

6 

MR. KAHN: Yes. 

THE COURT: I didn't even love having two. 

7 And there was -- obviously because they're not employed 

8 by the Debtors or the Committee, their employment was 

9 not approved by the Court in advance. There was no 

10 employment application. 

11 MR. KAHN: That's correct. I'll note, Your 

12 Honor, that with respect -- similar to the PSA, and 

13 just let me get the order pulled up the proposed RSA 

14 order at Paragraph 6, similar to the PSA provides that 

15 the applicable parties that are being paid under the 

16 RSA, will submit their monthly invoices to the Debtors, 

17 the Committee and the U.S. Trustee. Those parties will 

18 have seven days to object in writing and if those 

19 objections can't be worked out, then we could end up in 

20 front of Your Honor over disputed fee amounts. 

21 So again, we addressed this concern with the 

22 U.S. Trustee at the PSA. I wasn't even going to try 

23 and not do it again here, of course, we're going to 

24 give the U.S. Trustee and the Committee the opportunity 

25 to review those fees. 
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1 

2 

3 

THE COURT: So that's going forward? 

MR. KAHN: Correct. 

THE COURT: And other than bottom line 

4 numbers, are any similar disclosure here for the fees 

5 that have accrued up to now that's included in this 

6 application? Or this motion? 

7 MR. KAHN: No, but if that is a concern, we 

8 can get those numbers and add something to the 

9 disclosure statement, if that's the disclosure concern. 

10 But again, it's the accrued fees and expenses under the 

11 RSA that are not already approved under the PSA, are 

12 limited to Davis Polk and Houlihan on behalf of the FES 

13 Creditor Group. 

14 

15 

THE COURT: The others -- PSA --

MR. KAHN: The process support agreement that 

16 was entered at the same time as the stand-still 

17 authorized us to pay the hourly and monthly fees 

18 

19 

20 

21 

22 

THE COURT: Oh, right. 

MR. KAHN: -- of everybody else. 

THE COURT: Okay. 

MR. KAHN: Yeah. Again, and under 363 again, 

Your Honor. I'm not saying that that estops anybody 

23 from arguing that that's not appropriate here, but I 

24 think it's analogous and appropriate. 

25 THE COURT: All right. I'm sorry, so help me 
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1 out with all the players. Of the four of these, three 

2 of them were already included in the PSA? 

3 

4 

5 been --

MR. KAHN: Correct. 

THE COURT: Correct, okay. And have they 

MR. KAHN: But not the successor, so not the 6 

7 

8 

9 

transaction fees. I just want to be clear. 

10 

11 

THE COURT: Okay. 

MR. KAHN: Only the hourly and monthly 

THE COURT: It's just different fees? 

MR. KAHN: Correct. These are the 

12 transaction fees, and they're only payable upon 

13 consummation of the plan, so if we don't consummate the 

14 plan, they don't get their back-end fee. 

15 

16 

THE COURT: Okay. Anything else? 

MR. KAHN: No, Your Honor, and I don't know 

17 how you want to order this, if this is a good time, if 

18 any of the other supporting parties want to speak their 

19 peace or if you want to hear from 

20 THE COURT: I'd like to hear I think from the 

21 U.S. Trustee, any of the objecting parties, and then we 

22 can circle back to you and as necessary, any of the 

23 other parties. 

24 

25 

MR. KAHN: Thank you, Your Honor. 

THE COURT: Thank you. 
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1 

2 

3 

4 

MS. PATTON: Good afternoon, Your Honor. 

THE COURT: Good afternoon, Ms. Patton. 

MS. PATTON: For the record, the PSA was 

approved under 363 and 365. There was a pre-petition 

5 agreement between the Debtors and the noteholders that 

6 was assumed, and so we did not file an objection to 

7 that motion, and we're not trying to reargue that 

8 motion here today, but as it relates to the fees -- I 

9 mean, I'm jumping to the fees as it relates to the fees 

10 that the parties are requesting under the RSA. You 

11 know you can't take a general provision of the 

12 Bankruptcy Code, when there is a specific provision 

13 that controls what the Debtors are requesting. 

14 And in this case they're requesting the 

15 payment of non-estate professionals that are not 

16 retained. 503(b) is the provision that covers that, 

17 and so it's our position that it's not 363 that 

18 applies, it's 503 (b) (4), which is the substantial 

19 contribution provision, right? And that requires an 

20 application, the Court to consider if those fees are 

21 appropriate. Parties-in-Interest have an opportunity 

22 to review those fees and interject any objection that 

23 they have. 

24 We don't think it's appropriate for the 

25 Debtors to say 363 applies. It's our position that 
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1 503(b) applies. 

2 And so getting back to the RSA, we think 

3 that's the reason that the parties are here today, Your 

4 Honor. I mean, it is a lot of work that's been done. 

5 The Court has approved the settlement agreement, but 

6 

7 

we're also in the midst of a plan process, right. The 

Debtors have filed their plan. They have filed their 

8 disclosure statement, which is consistent with the 

9 settlement agreements, which is consistent with the 

10 negotiation of the consenting Creditors, and so it's 

11 our concern that the approval of the RSA may impose 

12 some additional burden on the estate that's not 

13 necessary, because we're already in the plan process, 

14 and just don't think it's appropriate to be approved. 

15 We think it's okay that the parties want to have a 

16 contract between themselves, but we don't think that 

17 other Parties-in-Interest and Creditors, and maybe even 

18 the estate, be burdened by that at this time. 

19 And so we're asking for the Court to not 

20 approve the RSA, to require the consenting Creditors 

21 who want the payment of their fees, to comply with 

22 503(b), not 363. 

23 THE COURT: And so what you would suggest is 

24 denying that motion and having those parties, if they 

25 wish, to file an application or motion for approval of 
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1 those fees as a substantial contribution under 

2 503(b) (4)? 

3 MS. PATTON: Yes, Your Honor. 

4 THE COURT: And that that would be something 

5 that could be taken up at any time or at confirmation? 

6 MS. PATTON: It could be taken up at any 

7 time, Your Honor. 

8 THE COURT: Okay. Anyone else want to be 

9 heard on this motion? 

10 

11 

12 

MS. PHAM: Thank you, Your Honor. Danielle 

Pham on behalf of FERC. I join in the U.S. Trustee's 

objections. I just wanted to make two other points. 

13 I don't believe that the fee should be paid 

14 under 363(b), but the Debtors in their proposed order 

15 still have language saying that if you were to approve 

16 the fees, they would be approved under Section 503 and 

17 507, even though that's not what is being sought here. 

18 I think that's improper. 

19 The other issue we'd like to bring up is that 

20 we believe that this RSA is an improper solicitation, 

21 even though the Debtors say in their documents, this is 

22 not so. But you have to look past the language of the 

23 RSA to determine if it is an improper solicitation. 

24 Here this RSA includes a provision that 

25 permits the parties to seek specific performance. And 
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1 it doesn't say that specific performance would not be 

2 sought with respect to voting. So there is a potential 

3 situation where a disclosure statement is approved and 

4 then sent out to these consenting Creditors, those 

5 consenting Creditors cannot terminate the RSA, because 

6 those provisions haven't occurred, but for some reason 

7 they want to reject the plan. 

8 If they voted to reject the plan and the 

9 Debtors do have the opportunity under this agreement to 

10 seek specific performance. So that effectively is a 

11 solicitation. 

12 So we believe that the Court should deny 

13 approval of the RSA today. 

14 THE COURT: All right. Anything else? Okay, 

15 thank you. 

MR. KAHN: 16 

17 THE COURT: 

Sorry -

That's fine. I don't mind a 

18 brief -- anything further, Ms. Pham? 

19 

20 

MS. PHAM: No. 

THE COURT: All right, fine. 

21 respond briefly to that, that's fine. 

If you want to 

22 MR. KAHN: Yeah, sure. I'm not going to 

23 respond to the solicitation point, because it's been 

24 addressed, but on the order, we're not asking for 

25 approval of it under 503 or 507. 
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1 

2 

THE COURT: Mm-hmm. 

MR. KAHN: We're just noting that if we are 

3 authorized to do this as a post-petition obligation 

4 

5 

THE COURT: 

MR. KAHN: 

6 downloaded the order 

7 THE COURT: 

There would be that priority. 

That's all. And I think I 

That's fine. It's a free-for-

8 all. 

9 MR. TENENBAUM: Good afternoon, Your Honor. 

10 We agree with Ms. Patton and Ms. Pham, and what they've 

11 had to say, but we would add a couple of points to 

12 consider. 

13 One, it's good to hear that the Debtors are 

14 now saying that none of this is going to prejudice in 

15 any way objections to the plan and the like. But the 

16 original order didn't say that. We pointed that out in 

17 our objection. Paragraph 8, I think, of the proposed 

18 order, this language which almost says the opposite of 

19 that. 

20 There's now new language that is good, but I 

21 don't know that I've seen the final language. We have 

22 to make sure that the new language overrides the 

23 contrary language in Paragraph 8 of the proposed order. 

24 Paragraph 8 of the proposed order, I think 

25 Your Honor might be looking for it. I don't have it 
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1 right in front of me either, but I believe it looks 

2 like on first look, it looks like it's saying that 

3 parties' rights under the Bankruptcy Code are 

4 preserved, but if you read it really closely, it says 

5 "except as expressly provided in the RSA," which to us 

6 is a red flag that maybe they're not all -- maybe some 

7 of our rights are not preserved, so that's why we need 

8 to make sure that the final language is clear and there 

9 is new language on that, and hopefully it will work 

10 out, but it really should have been in there in the 

11 first place, if that's what the position was going to 

12 be, but we'll deal with it. 

13 The other point I wanted to make is Your 

14 Honor asked a really good question, and we put it in 

15 our objection, as well. What's the point of my 

16 approving it? And the only thing I can think of, other 

17 than the attorneys' fees issue, which has been 

18 discussed, is maybe some of the other parties involved 

19 here think that getting a judicial stamp of approval on 

20 it in some sense is going to make Your Honor feel more 

21 bound to eventually approve some of the provisions in 

22 it, like the third-party non-Debtor release and also 

23 another point that's not been mentioned, the RSA has an 

24 extremely aggressive schedule built into it, in its 

25 provisions. And we are very concerned that the Court 
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1 not -- that we have not yet talked about the schedule, 

2 because we go through the non-Debtor release issue, but 

3 we would not want the Court to in any way be tying its 

4 hands on scheduling issues, just because it's approving 

5 the RSA. 

6 And Your Honor, it has now come up a few 

7 times, Your Honor has talked about how we are -- you 

8 could understand how we would be concerned about this 

9 bolder rolling down the hill, faster and faster, such 

10 that it can't be stopped. Well, that may be, why some 

11 of the other signatories to this RSA, they want your 

12 approval on it, because that's going to make that 

13 bolder keep on going faster and faster and faster and 

14 harder to stop. 

15 We're going to defer to you as to whether, 

16 considering the legal arguments that have been made and 

17 the points I'm making, whether you want to do that, and 

18 make no mistake about it, we think it's great that 

19 they've resolved these commercial issues, because 

20 they'd be necessary to get this company reorganized and 

21 deal with their environmental issues and everything 

22 else. So we think that's great. We think it's sad and 

23 unfortunate that we couldn't be part of the process, 

24 and we've made that clear throughout. We'll deal with 

25 it the bet we can. 
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1 

2 any way. 

So we're not trying to stop the process in 

We want reorganization to succeed here. But 

3 we have to go in, we want you to go in eyes open about 

4 what's happening here, and we're about to have a 

5 discussion about the third-party releases and all. 

6 Your Court -- Your Honor approving the RSA could have 

7 some implications for that too. I mean, it's not made 

8 clear what's going on. 

9 One thought to consider, and we're not 

10 advocating this. It's just a middle ground between the 

11 positions the Governments have been advocating or you 

12 have heard and are about to hear more of, is your Court 

13 -- the Court, Your Honor, might instead of approving 

14 it, you might approve the Debtors' and other parties' 

15 entry into it, as opposed to actually approving it with 

16 

17 

a stamp of judicial approval. I don't know what they 

would think about that. I haven't raised it with 

18 anybody, because we're not advocating it, but throw it 

19 out there for consideration. 

20 

21 

22 

THE COURT: All right, thank you. 

MR. TENENBAUM: Thank you. 

MR. FLECK: Good afternoon, Your Honor. Evan 

23 Fleck of Milbank on behalf of the Official Committee of 

24 Unsecured Creditors. 

25 Your Honor, I rise on behalf of the Committee 
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1 in support of the relief requested with respect to the 

2 RSA. The Committee didn't take this motion lightly. 

3 We were, in fact, one of the last parties on board with 

4 respect to the overall plan construct. We're happy to 

5 be part of that coalition of proponents of the plan at 

6 this point, but at the stage when we did come on board 

7 and the Committee deliberated quite a bit, we were 

8 presented with the RSA, and as we do with all things 

9 that come before the Committee, particularly things as 

10 material as this, there's a fair bit of discussion 

11 around whether the RSA made sense. 

12 And I can't be more clear for the Court, Your 

13 Honor, to tell you that it was the Committee's view 

14 that this is an appropriate discipline for the case, 

15 that the benefits of the RSA are manifest. We've 

16 talked about some of them on the record, but I think 

17 what hasn't been perhaps as clear as it should be is 

18 that the supporting Creditors, and we're not an 

19 economic stakeholder as a body, obviously, but the 

20 supporting Creditors had a reasonable expectation in 

21 their negotiations that the Debtors would be bound by 

22 the milestones that are set forth in the RSA. 

23 The fact that, as Mr. Kahn alluded to, the 

24 fact that the timing is such that we have an RSA coming 

25 before the Court at the same time as the disclosure 
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1 statement, is really of no moment. And I view that as 

2 sort of potentially reneging on what, again, would be a 

3 very reasonable expectation of Creditors entering into 

4 this sort of agreement. 

5 This is not coming out of whole cloth. 

6 Restructuring support agreements are very much the 

7 norm, including with the fee provisions that I'll 

8 address in a moment. 

9 It is important for the Creditors, it is 

10 important for the Creditors' Committee, as well, to 

11 have the Debtors tied to milestones. It's important, 

12 and this is an expensive process that's obviously 

13 relevant to the very issues that -- the very relief 

14 

15 

that's being sought here. And moving along a pace is 

also important to the process. And without this 

16 agreement, without having the Debtor bound to the 

17 agreement, have authority and be bound, in the 

18 Committee's view would be missing an opportunity to 

19 have a contractual obligation that could be enforced 

20 against the Debtor in this Court. 

21 

22 

23 

There are fiduciary outs. The Debtor has an 

out. We have an out, as well, but it's also important 

to note that it's in this Court. A private agreement 

24 without -- when the Debtor is a party, without having 

25 the Court approve it, there would be a question as to 
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1 whether or not the Debtor be bound or whether Your 

2 Honor would be in a position to enforce it. So those 

3 are other important elements that we think support 

4 approval. 

5 The Committee views this document as an 

6 appropriate discipline for moving the case along. I 

7 think discipline is an important word in light of the 

8 comments that were just made. I think it's dangerous 

9 to suggest what the motives of parties in entering into 

10 this agreement may have been. 

11 I can say as a fiduciary on behalf of 

12 fiduciary, that there is no motive or no intent, 

13 suggestion, on the part of anybody that entered into 

14 this RSA, to use it as a vehicle to pressure anyone, no 

15 less the Court, to advocate for a process that's 

16 unfair, that doesn't have due process, or to push 

17 forward the releases that we're going to talk about 

18 separately. 

19 This agreement contains its terms on its 

20 face. That's what people believe is appropriate. 

21 That's what the Committee believes is appropriate and, 

22 Your Honor, we respectfully suggest that it redounds to 

23 the benefits of all the estate parties to have the 

24 agreement approved. 

25 On the Creditors' side, I didn't mention this 
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1 I'm not sure if it came up in the colloquy earlier, 

2 on the Creditors' side, aside from the Creditors' 

3 support obligations as claim holders, they also have 

4 obligations with respect to their successors. 

5 Obviously if somebody is supporting the agreement and 

6 just settles their claim, that doesn't really provide a 

7 lot of benefit to the estate in terms of certainty and 

8 corralling the parties towards a conclusion, which 

9 obviously, as you know, the Committee believes is a 

10 very sound one and that should ultimately be supported 

11 by Creditors of the estate. 

12 

13 

In terms of the fees, Your Honor, I think 

we've probably covered that ground. The Committee is 

14 supportive of the incremental fees that come up as part 

15 of this agreement, and I think it is important to note 

16 that some of them have already been approved. 

17 Certainly have no issue with the U.S. 

18 Trustee's point with respect to specific provisions, 

19 control, over general. I think -- I know it was a 

20 reference to the Lehman case, where we were involved. 

21 The Lehman case was quite different, just for the 

22 record, Your Honor. 503(d) in the Lehman example 

23 really came up in the context of Committee member 

24 advisor fees. Individual members of the Committee had 

25 reached an agreement for their advisor fees to be paid 
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1 by the estate in that case. The U.S. Trustee objected. 

2 Judge Peck at the Bankruptcy Court level had agreed 

3 with the relief, and it was reversed to the District 

4 Court, on the basis that 503(d), by the way 

5 respectfully disagreed with the District Court's 

6 decision there, but that's really of no moment. 

7 503(d) is a specific provision that speaks to 

8 whether Committee members, individual advisors, can be 

9 paid, and so that respectfully, I think that's not 

10 relevant to the determination here. We think that the 

11 business judgment is appropriately supported, both with 

12 respect to the RSA generally and as it pertains to the 

13 fees specifically in the Moore declaration. 

14 As a party to this process, the Committee saw 

15 firsthand the active involvement of the Creditors, the 

16 Ad Hoc Groups, and the individual Creditors that are 

17 parties to the RSA, and as such, while we didn't submit 

18 a declaration and it's not evidence, our support for 

19 the RSA and that aspect of the RSA is as a result of 

20 having seen firsthand their contributions to the 

21 process and, as such, Your Honor, we do support that 

22 aspect of the RSA, as well. 

23 THE COURT: Would you agree that ordinarily 

24 these sorts of fees would be approved or not by 

25 503 (b) (4), on the grounds that there was a substantial 
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1 contribution to the case or to the estate? 

2 MR. FLECK: That's one way in which they can 

3 be approved, if they come up outside of this context. 

4 There are a number of different contexts where 

5 individual Creditor fees can be paid or where relief 

6 can be sought and ultimately they can be paid. 

7 Certainly substantial contribution is 

8 available. People can make that application. But 

9 that's not the exclusive provision -- 363, well, aside 

10 from the fact that it's already come up previously in 

11 the course of these cases, a 363 motion, we think 363 

12 provides ample support for a Court to approve those 

13 fees and that's consistent with other motions in other 

14 cases. Obviously each case has its own unique facts, 

15 but when RSA's are put forward in other cases, Courts 

16 have relied upon 363 and the Debtor's business judgment 

17 to support the payment. 

18 THE COURT: So when you said earlier in this 

19 case, was that what Ms. Patton was referring to with 

20 respect to the pre-petition contract with respect to 

21 certain professionals? 

22 

23 

MR. FLECK: Yes. 

THE COURT: Okay. All right. 

24 365 and 363(b) issue? 

25 MR. FLECK: Right. 

So that was a 
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1 THE COURT: All right. Getting back to the 

2 just general approval of the RSA, the concept of 

3 approving the Debtor or the Committee's agreement to do 

4 all these things, I am concerned with -- one of the 

5 parties that wasn't participating in all that was me, 

6 and when you're talking about the timeline, the 

7 milestones of the case, I'm going to have to set -- I'm 

8 going to have to set the pace. You always come to me 

9 

10 

to ask 

ideas. 

I have to enter orders. I may have different 

I may even have some different ideas in my head 

11 right now and there may be different ideas going 

12 forward. 

13 How much am I bound by this agreement, if I 

14 agree to it, and how much am I compelled to avoid 

15 deviating from it because I know that something will go 

16 off the rails, because there's a prepackaged timeline 

17 or set of milestones that have been established and say 

18 how dangerous is that to send the signal that we're 

19 going to try to shoot for your schedule and I'll do the 

20 best I can to keep up? 

21 MR. FLECK: Well, Your Honor, I hope that the 

22 parties have demonstrated before the Court to date in 

23 these cases the deference we have for the Court and 

24 obviously we get the fact that you do control the 

25 schedule and will not -- and the Debtors wouldn't allow 
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1 either of us to find ourselves in a default. 

2 THE COURT: And this by the way, when I 

3 say control the schedule, you know, people talk about 

4 Judges controlling the schedule, you know, call this 

5 arrogant. That's not what I'm talking about. I'm not 

6 talking about my convenience or, you know, I want to 

7 take vacation this week, and so let's change the 

8 schedule. I'm not talking about that. 

9 I'm really talking about as I see it, hearing 

10 all the different parties from all the different 

11 perspectives, what needs to happen first to have the 

12 whole process be fair, subject to what's laid out in 

13 the Bankruptcy Code, which is ultimately my goal, is to 

14 try to steer this thing with your assistance, of 

15 course, pursuant to the Code. 

16 And I may have different views as to what 

17 comes first or what comes second at different times, 

18 and I'm concerned that by approving the agreement that 

19 has laid out certain milestones, half of which I don't 

20 even fully appreciate in my head, that I would be 

21 creating a mine field for myself or ourselves, as we 

22 move forward. Can you dissuade me from that concern, 

23 and what would you characterization the approval being? 

24 The authority for the Debtor to enter into this 

25 agreement with these other Creditor Groups, or the 
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1 Court's approval of the agreement that they've entered 

2 into? And are those different things? 

3 MR. FLECK: Well, I believe the motion is 

4 styled as the former, to give the Debtors' authority to 

5 enter into the agreement. And --

6 THE COURT: Akin to authorizing a Debtor or a 

7 Trustee to enter into a settlement as opposed to --

8 

9 

MR. FLECK: 

THE COURT: 

That's right. 

-- making a finding that the 

10 stipulation that they reached --

11 

12 

MR. FLECK: Correct. 

THE COURT: -- is the judgment I would have 

13 reached if it had gone to trial? 

14 

15 

16 

MR. FLECK: Correct. 

THE COURT: That sort of difference? 

MR. FLECK: And as it pertains to the other 

17 question about mine fields, I think -- and perhaps your 

18 concerns would be allayed with specific reference to 

19 the dates and timeline that's been proposed and 

20 contemplated by the RSA parties, I think -- and it's 

21 related to the second part of the question that we've 

22 already addressed, in that ultimately this is for --

23 doesn't control what the Court is permitted to do, but 

24 ultimately if we got completely off track and let's say 

25 we find ourselves with a confirmation or effective date 
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1 that's been delayed by indefinitely, six months, in 

2 that circumstance I think it is reasonable for the 

3 Creditor parties, all the parties who have signed up 

4 for the agreement, they're not getting the benefit of 

5 

6 

the bargain that's been reached. There are certain 

assumptions. There's commitments of capital or 

7 commitments -- in this case there's not a financing, 

8 but there are commitments with respect to their claims, 

9 trading restrictions and the like, and I think it would 

10 be reasonable in that context for there to be an 

11 opportunity for people to be relieved from their 

12 obligation under the agreement. 

13 Now, it was incumbent on the parties that are 

14 before you, particularly the Debtors and the Committee, 

15 

16 

to make sure the schedule is rationale. It didn't 

contemplate foot faults. It is appropriately paced to 

17 move the case along, to satisfy the regulatory approval 

18 requirements that are necessary. 

19 I think someone would be hard pressed to 

20 suggest that a schedule that has this emerging in the 

21 fall, as we sit here in the month of March, would be 

22 breakneck pace, but we are looking to move these cases 

23 out of bankruptcy, having been here nearly a year at 

24 this point, at an appropriate pace, given Creditor 

25 expectations, given what all the work that has gone in 
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1 to see the business emerge successfully. 

2 THE COURT: Okay. How does the motion to 

3 approve the RSA fit in with -- and I'm sorry to be 

4 jumping around here but there's the motion to 

5 approve the schedule for discovery for trial deadlines, 

6 and ultimately -- are these all consistent? And if I 

7 grant one motion, have I granted the second motion? Or 

8 if I deny one motion, have I --

9 

10 

MR. FLECK: 

THE COURT: 

I'm going to cede the podium. 

I'm just going to keep asking 

11 questions and somebody will stand up. 

12 MR. ALBERINO: No problem, Your Honor. 

13 Always happy to talk. 

14 Let's be clear. You're not bound by -- this 

15 Court is not bound by the schedule contained in the 

16 RSA. 

17 

18 

THE COURT: Okay. 

MR. ALBERINO: You know, those are timing 

19 commitments that we've negotiated with the Creditors, 

20 as Mr. Fleck said. These are off ramps, if the case 

21 bogs down, if we slow down, then Creditors will have 

22 the right to either exercise termination rights under 

23 the RSA, with again the attendant, you know, awards 

24 associated with doing that, if that's what they want to 

25 do. 
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1 Or we do what we normally do, is we round up 

2 the Creditors and say okay, we're going to have to move 

3 things around, you heard the Judge, everybody on board, 

4 

5 

you know, I want a waiver or an amendment. And with 

the RSA's, it is it's customary at least in these 

6 situations if there is going to be changes in the 

7 schedule, because the Judge just says hey, this doesn't 

8 work for me, then we'll circle up with everybody, and 

9 we'll say guys, you know, everybody has got to sign off 

10 on an amendment here, or a waiver, and we'll try to 

11 convince people to do that, and they'll decide what 

12 they want to do, whether they want to blow it up or 

13 not. 

14 And there are risks associated with blowing 

15 up an RSA once they sign onto it. There are 

16 professional fee issues, you know, that are put at 

17 risk. There are issues for the business, I think, in 

18 the sense that, you know, it's a different message for 

19 us with our employees and with our regulators and with 

20 the State Legislatures in Ohio and Pennsylvania, when 

21 we can go to the NRC, when we can go to other 

22 constituencies and say that we have a plan, there are 

23 issues that we're going to have to work through that 

24 are hard issues, but we've got the backing of all of 

25 our Creditors. We've got the votes. You know, if this 
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1 RSA is not approved today, I can't tell you what 

2 they're going to do. I don't know whether our parties 

3 will waive the approval condition, whether they're 

4 going to come to us and say well, if we don't get this, 

5 we want X, Y and Z amendment. 

6 But what I do know sitting here today is that 

7 we've had -- we've had most of the Creditors in this 

8 case locked into the RSA since the beginning of the 

9 year. And we have been able to use that to provide 

10 certainty to the Company, to our management team, you 

11 know, to other stakeholders that this is a plan -- this 

12 is not just us talking. This is a plan that has 

13 widespread support from our future owners, and it's 

14 very important I think for us to come out of this 

15 hearing with an RSA intact, that the Creditors know 

16 that the Creditors know has been authorized by the 

17 Court, that we have been authorized to do what we say 

18 we're going to do under the RSA. I don't think any 

19 constituency who has signed onto the RSA believes we 

20 are limiting the rights of any objecting parties to 

21 raise any issues at confirmation, nor are we asking 

22 Your Honor to pre-approve anything in our plan that 

23 ultimately will have to go through the 1129 process 

24 here. 

25 But I do think that not approving the RSA at 
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1 this stage, even if you have an issue with the 

2 milestones, Your Honor, that I think exposes the estate 

3 to a lot of risk, a risk we've all worked hard to try 

4 to avoid. I think as Mr. Fleck indicated, we're not 

5 dealing with just a handful of Creditors, and we're 

6 dealing with billions of dollars of publicly traded 

7 securities. We've had Creditors sign onto the deal, 

8 subject to transfer restrictions that ensure that at 

9 the end of the day, if people are selling out of their 

10 positions, it doesn't matter, because I don't have to 

11 go negotiate with new Creditors, because I have this 

12 locked out, at least in terms of their votes, not in 

13 terms of every single issue that will be litigated at 

14 confirmation. 

15 But on the topic of the schedule, Your Honor, 

16 you could approve the RSA with the schedule. The 

17 schedule basically provides discipline to how we want 

18 to move the case forward, and it's discipline that 

19 we're projecting to the Court, to all the other 

20 Creditor groups, to regulators, as well. 

21 Now, are they hard and fast? Yes, in the 

22 sense that Creditors will have termination rights, if 

23 we move things. But I'm also confident, like we've 

24 done in numerous cases, you know, if the dates move, 

25 dates move. I mean, normally Creditors to an RSA -- if 
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1 we have to move dates around, you know, in order to 

2 assist the Court with their concerns on scheduling, 

3 normally parties sign onto them, and if they don't, 

4 they don't. 

5 But I think from our perspective, you know, 

6 we would be very disappointed if at the end of the day 

7 we walk out of this courtroom today and we see all the 

8 work that we have done for the past five months, six 

9 months, seven months, with all these Creditor Groups, 

10 evaporate because people have decided, you know what, 

11 you know, we want to take this in a different 

12 direction. This deal doesn't work for us anymore. 

13 Thank you, Your Honor, for letting us out of this deal. 

14 We want them locked in, Your Honor. 

15 And on the schedule, you know, obviously 

16 we'll hear what Your Honor has to say about how fast 

17 you want to progress things, and we will listen. We 

18 can't move this case forward without your permission, 

19 and everybody in this courtroom understood that, and we 

20 will address your scheduling concerns, and I think we 

21 will deal with that in the RSA and clean up anything 

22 technical amendments or default issues we may have. 

23 

24 

THE COURT: 

MR. KLEIN: 

All right. Anyone else? 

Good afternoon, Your Honor. 

25 Darren Klein from Davis Polk on behalf of the FES 
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1 Creditor Group. 

2 I'm going to try to address Your Honor's 

3 questions without being duplicative of what was said 

4 before me, and happy to answer any other questions Your 

5 Honor has. 

6 To be clear from the FES Creditor Groups' 

7 point of view, we're not looking for the Court's 

8 imprimatur either on the plan, contemplated by the RSA, 

9 or on the RSA itself. We're looking for the Court's 

10 blessing to authorize the Company to enter into and 

11 perform its obligations under the RSA, which is a post-

12 petition contract, and without the Court's authority 

13 authorizing them to enter into it, we simply don't know 

14 that we have a dance partner. And the Debtors are 

15 undertaking lots of obligations under the RSA, 

16 including not just filing the plan, but prosecuting the 

17 plan and doing all things necessary to get that plan 

18 consummated, but they do have a fiduciary out. 

19 They negotiated hard for that, and it's very 

20 important that they have the ability, if they want to, 

21 to get out and take this case in a different direction. 

22 But we Creditors need to know that unless they want to 

23 exercise that fiduciary out, which of course would be a 

24 very serious thing for them to do, that they're 

25 proceeding down the path that we negotiated with them. 
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1 And this isn't just the plan that we Creditors want to 

do. This is the plan that the Debtors want to do. 2 

3 Mr. Moore put in a declaration expressing how 

4 this path forward is the value maximizing one, subject 

5 to the rights of anybody to cross-examine him. That 

6 evidence is uncontroverted and we find very persuasive. 

7 We think that the Debtors, while they want to 

8 maintain flexibility, also want to lock down we 

9 Creditors to know that we're supporting the path that 

10 they want to do. At the same time we want to know that 

11 the Debtors are dancing with us towards that goal, 

12 subject to their fiduciary out. We aren't looking for 

13 the Court to say that the plan itself meets the 

14 confirmation standards. We're not looking for the 

15 Court to undertake any obligations to us under the 

16 timeline or otherwise. We're just negotiating with the 

17 Debtors about the timeline that we've agreed amongst 

18 ourselves that if that timeline is not met or if the 

19 Debtor doesn't fulfill its obligations, we Creditors 

20 could have a termination right, if we wanted to. These 

21 are the conditions under which we're telling the 

22 Debtors that we'll vote for their plan, and the Debtors 

23 are telling us the conditions under which they'll 

24 prosecute that plan, all of which we think gives these 

25 Debtors a clear path towards exit and getting on with 
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1 the reorganized company, and solving all the other 

2 issues that were raised in the courtroom today. 

3 On the fee issue specifically, I do just want 

4 to point the Court towards Bethlehem Steel, which in my 

5 view does a pretty thorough analysis of 503(d) versus 

6 363. It's at Star 11 and just to read one quote, "The 

7 case at hand in Bethlehem Steel does not present a 

8 situation where a Creditor incurs expenses in 

9 attempting to collect on pre-petition claims and then 

10 seeks reimbursement from the estate. That situation is 

11 covered by 503 and the expense will be paid only if the 

12 Creditor's actions were helpful to the estate." 

13 In the alternative, what Bethlehem Steel was 

14 about, were the Debtors seeking to pay the Creditor, as 

15 a use of its assets outside the ordinary course of 

16 business, and the Court said in substance in Bethlehem 

17 Steel in sum, Sections 503 (b) (3) (B) and (b) (4), do not 

18 bar a Bankruptcy Court from allowing a Debtor-in-

19 Possession to reimburse a Creditor for professional 

20 fees, provided of course that the standard for allowing 

21 transactions under 363(b) were met. 

22 And just to clarify one other point, at one 

23 point Your Honor was asking if the seven-day notice 

24 period to the U.S. Trustee was just for go-forward 

25 fees. Not at all. Davis Polk very much would intend 
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1 to submit all invoices to date to the U.S. Trustee for 

2 their review period, and objection. We're very 

3 comfortable that at the end of the day our fees were 

4 reasonably incurred, benefitting the entire estate. 

5 THE COURT: What sort of fees and Creditors 

6 were involved with Bethlehem Steel? What --

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

MR. KLEIN: It was professionals for a Union 

in Bethlehem Steel. 

dealt 

Honor. 

THE COURT: 

MR. KLEIN: 

THE COURT: 

MR. KLEIN: 

with an FA. 

THE COURT: 

MR. KLEIN: 

THE COURT: 

Attorneys? 

Attorneys. 

Anything else? I mean --

I don't believe Bethlehem Steel 

Okay. 

If that's Your Honor's question. 

Yeah. Okay. 

MR. KLEIN: Just two other points, Your 

It's been brought up that the process support 

19 agreement, though a pre-petition agreement, so in 

20 addition to 363 was 365, did provide for the payment of 

21 Creditor fees. It's also the case that happens in 

22 other settings. Any buyer that might purchase assets, 

23 negotiates bid protections, a breakup fee and expense 

24 reimbursement, those get approved under 363(b), 

25 including in this case --
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1 THE COURT: In advance though, right? I 

2 mean, in advance? 

3 MR. KLEIN: Typically in advance the stalking 

4 horse bidder, in order to undertake to be the stalking 

5 horse bidder, gets a commitment from the Debtors to pay 

6 its expenses, that gets pre-approved so that if the 

7 Debtor goes in a different direction, its professional 

8 fees are reimbursed, and also the ANM retention in this 

9 very case, like any other case where ANM is retained, 

10 is not under 327. It's under 373(b), so that's how ANM 

11 is getting reimbursed in this case, so I just raised to 

12 say that 363(b) is flexible and has been used to pay 

13 fees. 

14 THE COURT: Fair enough. Yes, sir. Thank 

15 you so much. 

16 MR. KAHN: Your Honor, just a point of 

17 clarity on Bethlehem Steel, it was more than lawyers. 

18 It was lawyers, accountants, actuaries and others. 

19 Apparently in that case was some sort of fee 

20 reimbursement letter that had a list of professionals 

21 attached to it. 

22 

23 

24 

THE COURT: And --

MR. KAHN: I don't have that letter, so --

THE COURT: Okay. And what were the 

25 circumstances of the approval? Was it an approval in 
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1 advance to the -- I think you said these are 

2 professionals for a Union; is that right? 

3 MR. KAHN: They were professionals for a 

4 Union --

5 MR. KLEIN: Helping to negotiate a plan of 

6 reorganization. 

7 THE COURT: Right. So was it an arrangement 

8 that was approved in advance before most work was done, 

9 or was it an arrangement that was sought at the end 

10 where all this work has been done, it's been so 

11 fantastic, we'd like you to approve it, because it 

12 really helped out. Do you know? And maybe you don't, 

13 and I haven't read the case, obviously, which is why 

14 I'm asking all these questions. 

15 MR. KAHN: I don't know for certain because I 

16 don't know that it necessarily says -- I'm going to 

17 guess that it was in advance by virtue of the dates 

18 involved, so the letter -- the fee letter at issue was 

19 dated November 5th and the hearing of the Bankruptcy 

20 Court was December 19th, so I guess I just have a hard 

21 time thinking 

22 

23 

24 night. 

25 

THE COURT: Yeah, I know you've got some -

MR. KAHN: I haven't read this since last 

THE COURT: Well --
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1 MR. KAHN: It's been a really long 24 hours. 

2 That issue, it was Taft, so that may be something 

3 there, but just given the timing involved, it doesn't 

4 look like it was --

5 

6 

7 

8 

THE COURT: All right. 

MR. KAHN: -- all prior, that it was --

THE COURT: Okay. 

MR. KLEIN: And just to assuage Your Honor, 

9 you're not approving fees necessarily for all time 

10 today. It's only while the RSA is in existence, so 

11 while things would be marching towards it, if the 

12 Debtors ever terminated the RSA, any fee approvals 

13 thereunder would cease, and any transaction fees for 

14 investment bankers here, are only if this RSA plan gets 

15 approved. If the Debtors go in a different direction, 

16 then it would need some different order of the Court to 

17 get those transaction fees approved. 

18 THE COURT: All right. Thanks, everybody. 

19 So on this motion, this is what I would be comfortable 

20 with, and this is not to grant everybody's wish, and so 

21 I need to explain my thoughts on this, and then maybe 

22 get a reaction from Debtors' counsel. 

23 I'm not going to say no to the fees, but I 

24 think the fees have to go through a process along the 

25 lines that the U.S. Trustee has proposed. An 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

224 

ED_013364A_00000780-00224 



DocuSign Envelope ID: 601 CDC02-A4DE-4899-93DE-0249416897BF 

1 application, set for hearing, an opportunity to object, 

2 and I realize that these may not be exactly -- this may 

3 be a combination of fee application and employment 

4 application. To the extent there's fees that are only 

5 success fees, we're only just talking about should we 

6 approve the arrangement, subject to -- subject to the 

7 success, if you will. 

8 I'm not comfortable granting it just out of 

9 the box here. With respect to the rest, the approval 

10 of the agreement, you've convinced me that I can 

11 approve the Debtors entering into the agreement. 

12 Perhaps with a little bit of additional language, just 

13 to clarify that the Court is not -- I had to spend a 

14 little time thinking what that language might be, but I 

15 

16 

think you probably know what I'm thinking. I'm not 

approving this as the plan. I'm not endorsing what has 

17 been negotiated between the Debtor and the Creditor 

18 groups. I'm authorizing the Debtor to have entered 

19 into this agreement and move forward as best I can 

20 toward a plan that's consistent with those terms or as 

21 consistent as possible. Okay. And if the fees are 

22 ultimately approved, great. If they're not approved or 

23 they're approved only in part, you know, I don't know 

24 if that destroys your agreement. I can't help you with 

25 that. 
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So if that works for you, great. If it 1 

2 doesn't work, then I guess that means denied. So I 

3 don't think we want to do that. What I really want to 

4 say is I approve the agreement that you've entered into 

5 with your Creditor Group, and the fees have to go 

6 through another process. And I'm not saying no to 

7 them. I'm saying we'll see after we go through that 

8 process. 

9 MR. ALBERINO: Thank you, Your Honor. Before 

10 Mr. Klein speaks, what we would suggest then, given the 

11 limitations on what you're comfortable approving today, 

12 I think what we'd like to do at some recess -- not 

13 right here at the lectern, but we'd like to talk to 

14 some of the RSA parties about 

15 

16 

17 

18 

THE COURT: Yeah. 

MR. ALBERINO: 

THE COURT: Right. 

what that process --

MR. ALBERINO: -- may look like, because 

19 ultimately if that's a condition of the RSA approved as 

20 a whole, I want to make sure that we can, you know, 

21 encapsulate that in agreement with the parties. 

22 THE COURT: Right. And you may even if 

23 you want to adjourn the hearing on this motion until we 

24 have the hearing on the applications to employee slash 

25 pay fees, that's fine too, but I'm willing to sign an 
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1 order authorizing the Debtor to enter into this RSA. 

2 

3 

4 

MR. ALBERINO: Yeah. 

THE COURT: With the fees to come later. 

MR. ALBERINO: Just a point of clarification. 

5 On the hourly and monthly professional fees. 

6 

7 

THE COURT: Yeah. 

MR. ALBERINO: This is the kind of accrued 

8 and unpaid legal fees for Davis Polk and Houlihan. 

9 Your Honor has requested that we file some type of 

10 motion -- does it have to be under a 503 (b) (4) 

11 application or can we do it under alternative theories? 

12 THE COURT: Well, I guess what I would say is 

13 you can file your own motion and seek whatever you 

14 want, and then we'll see. Right? I don't -- it seems 

15 to me that 503 (b) (4) may be the appropriate one, but 

16 maybe it's not and maybe there's a different standard 

17 and maybe you can comply with 363(b). I do want it 

18 separately stated, laid out with a little more detail, 

19 and have an opportunity to be vetted by everybody, 

20 including your group, but also the U.S. Trustee, before 

21 I consider it. 

22 

23 

MR. ALBERINO: Uh-huh. 

THE COURT: For a final order. Okay. So I 

24 guess what I'm saying is I'm not tying you into any one 

25 theory. 
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1 

2 

MR. ALBERINO: Okay. 

THE COURT: Pick your theory or theories that 

3 you want and then we'll take it up based on those 

4 theories. 

5 MR. ALBERINO: Okay. I think that's the part 

6 we've heard -- we have to sit down. We'll talk with 

7 the RSA parties and their advisors and figure out some 

8 way to accommodate Your Honor's concerns on this. 

9 

10 

11 

12 

THE COURT: All right. 

MR. ALBERINO: Thank you. 

THE COURT: You're welcome. I think what I'd 

like to do -- yes, Ms. Goldstein. Do you have 

13 something related to that? 

14 MS. GOLDSTEIN: Yes. So as I understand what 

15 I just heard is there's going to be a draft of a new 

16 proposed order that's going to be presented to you and 

17 I would request, if the Court is willing, that in there 

18 that in some way it be clarified that the Court is not 

19 taking a position, at least at this point, with respect 

20 to whether the Debtors are being permitted to reject 

21 our collective bargaining agreements in a de facto way, 

22 or anything else, that all rights that the Union has to 

23 

24 

25 

THE COURT: Yes. 

MS. GOLDSTEIN: enforce a collective 
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1 bargaining agreement 

2 

3 

THE COURT: The short answer is yes. I am 

certainly not intending it to be that way. I see nods 

4 from the table for the counsel for the Debtors, that 

5 

6 

they agree. So --

7 language 

8 

MS. GOLDSTEIN: So if there's some express 

THE COURT: We can put some language into 

9 that. In addition, I seem to recall Mr. Tenenbaum had 

10 a concern about some language in Paragraph 8 or so, if 

11 you could just run that by him. 

12 

13 

MR. ALBERINO: Right, Your Honor. 

THE COURT: I just can't remember what it 

14 was, but if you could 

15 MR. ALBERINO: According to my tally, there 

16 was some clarifying language with respect to the impact 

17 of Court approval on approval of all the plan terms, 

18 making sure that we are not -- you're not pre-approving 

19 anything or prejudicing anyone's 

20 

21 

THE COURT: Right. 

MR. ALBERINO: -- arguments down the road. 

22 think we've kept the fee element that we'll have to 

I 

23 deal with in connection with RSA amendments, you know, 

24 as well as potentially some order language, and I think 

25 with Ms. Goldstein, we're happy to put a reservations 
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1 of rights language for her and to put clarifying 

2 language indicating that you are not pre-approving 

3 anything on the -- anything with respect to their 

4 arguments about assumption or rejection of the CBA's or 

5 1113 issues. 

THE COURT: Right. Mr. Tenenbaum. 

MR. TENENBAUM: I think I lost the copies 

6 

7 

8 with our concerns. I think Your Honor used the word 

9 "endorse" as well as not approving or endorsing any 

10 provision. And --

11 THE COURT: Yeah. I'm not -- it's old 

12 English, you know, you have to come up with like 16 

13 verbs, so that it fit every clan, you know, like you 

14 were not approving, endorsing, you know, ratifying, 

15 certifying, confirming. 

16 

17 add is 

18 

19 Debtor --

20 

21 

MR. TENENBAUM: The only other thing I would 

THE COURT: All I'm doing is authorizing the 

MR. TENENBAUM: Right, exactly. 

THE COURT: to enter a deal that they've 

22 chosen to enter into. 

23 MR. TENENBAUM: Right, and the only other 

24 question I would have is based on your questions, would 

25 it be appropriate to add that you're also not approving 
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1 or endorsing any particular schedule? 

2 

3 

THE COURT: You know what, I'm not doing any 

of those verbs with this agreement at all. I'm just 

4 doing the one verb, which puts everything on Mr. 

5 Alberino and his client. 

6 MR. ALBERINO: Your Honor, the more we add, 

7 the more confusing it gets. 

8 

9 

THE COURT: Yeah, I agree. 

MR. ALBERINO: Everybody in this courtroom 

10 understands you're not bound by the schedule in the 

11 RSA. 

12 THE COURT: I mean, I agree with your 

13 sentiment, but I don't think it needs additional 

14 language. 

15 

16 

MR. TENENBAUM: Thank you. 

THE COURT: Very good. Let's recess for like 

17 five minutes. And then I want to talk about the 

18 release issue and where that goes from here. All 

19 right, thanks. 

20 (Off the record at 4:07 p.m.) 

21 (On the record at 4:24 p.m.) 

22 

23 

THE COURT: Please be seated. 

All right. Let me tell you -- it's getting 

24 late in the day and let me just tell you where I think 

25 we are and what I think I want, okay, and you can tell 
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1 me what we should do. 

2 On the disclosure statement side, just 

3 generally, all the various -- I think we're more or 

4 

5 

less there and you've agreed to clean it up. I think 

that's pretty much in shape. I'm stuck on the release 

6 issue. 

7 And I am persuaded that I need to really 

8 decide the issue that's been raised by the Government. 

9 Is it a no-go or not? Is it legally impermissible to 

10 do what you're proposing to do or not? I don't think I 

11 can decide that they're okay until we get to 

12 confirmation. Right. 

13 And the concern I have about waiting to 

14 confirmation, partly -- we're kicking some of the other 

15 things to confirmation, that makes it too much of a 

16 load, but secondly I think if this is a fundamentally 

17 defective thing, and I'm not saying it is, because I 

18 haven't decided at all, but if it is, it's a waste of 

19 time to -- and too much confusion to send out a plan 

20 and disclosure statement to do the solicitation. I 

21 think we need to figure this out first. 

22 So I want to come up with a schedule to do 

23 that, and in terms of doing it, I know that we have the 

24 objections that were filed by the Government, and 

25 several other organizations that have raised these 
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1 issues, and done a nice job briefing. And I've skimmed 

2 through them. And I know that there was a fair amount 

3 of detail in the Debtors' briefs. Again, skimming 

4 right through them, didn't even read it last night. 

5 haven't really read them at all. 

6 I want to spend time doing that. I want to 

7 give you an opportunity for any follow-up briefing. 

8 I'm thinking of maybe a reply from the objecting 

9 parties. If the Debtor would also like to add 

I 

10 something after we have this little discussions, that's 

11 fine. If any of the parties to the RSA want to 

12 supplement that at all, and I don't want a lot of, you 

13 know, everybody saying the same thing, but they might 

14 have a different view on it or explain something about 

15 it that might be helpful to me. And that may also 

16 include reaching out as far up as FE Corp, you know, 

17 which is not the Debtor here, but is, in fact, a party 

18 and to the extent they have any views, either about the 

19 legitimacy of such releases, or what the releases are, 

20 and this is the -- this is the only -- I don't want to 

21 send you off and do a lot of discovery or do a lot of 

22 factual development for this next hearing. 

23 But understanding what you're proposing, what 

24 your plan means, what claims would be released, what 

25 claims wouldn't be released, is really important for me 
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1 to understand. And my sense here today was that it's a 

2 little on the vague side. 

3 Just for example, concluding that all claims 

4 that could be released under the Dow Corning standing 

5 are released is not good enough. I need the plan to 

6 say what is going to be released and what is not going 

7 to be released, and I'm not talking about specific 

8 claims. You know, I don't want to hear about this run 

9 

10 

or that run or this impoundment. I'm not talking about 

that. I'm talking about conceptually the sort of 

11 claims. 

12 And let me just highlight a couple points 

13 that have occurred to me as I read through this and 

14 wonder what is or is not in there. Claims that are 

15 held by holders of claims are released. All right. 

16 the Government that has rights vis-a-vis ongoing 

Is 

17 environmental obligations, you know, things that might 

18 leak in the future? Is that a claim? Is that a holder 

19 of a claim? Like is that a claim that's going to be 

20 

21 

released or not. I'm not trying to get you to engage 

in some metaphysical, you know, wonderment. I just 

22 want to know what you're intending to do with the plan, 

23 so that I can then apply the law to it, kind of 

24 

25 

evaluate it in the context of the law. Do you follow 

me? No, you don't follow me at all? Good. That's 
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1 helpful. 

2 And let me just add another point here and 

3 then I'll let you ask what the heck I'm talking about. 

4 There is, you know, the identity of interest 

5 and whether the injunctions are central to the --

6 whether the reorganization hinges on the Debtor being 

7 free from indirect suits. That suggests to me, and I 

8 think we've already discussed it briefly, that the 

9 third party getting the release would have -- might 

10 have, does have, an indemnity claim or contribution 

11 claim, a something else claim, back against the Debtor. 

12 Is that the hook? Are those the only claims that would 

13 be released such that if there was a claim against a 

14 non-Debtor third party, where they would not have an 

15 indemnity claim or contribution claim, et cetera, then 

16 those wouldn't be released? Or are they being released 

1 7 also? 

18 You know, I'm probably three notes off on 

19 every one of these things. I haven't thought about 

20 this as deeply as any of you, but these are the sort of 

21 things I'm struggling with as I read the plan and read 

22 really dense language that I haven't had enough time to 

23 parse through. I need help from you all, especially 

24 the Debtors. It's your plan -- as to what exactly 

25 you're proposing, what you're not. 

LEGAL ELECTRONIC RECORDING, INC. 216-881-8000 

235 

ED_013364A_00000780-00235 



DocuSign Envelope ID: 601 CDC02-A4DE-4899-93DE-0249416897BF 

1 I'm not telling you what to propose. I just 

2 want a little more clarity on what is being proposed, 

3 so I can evaluate it. Mr. Alberino. 

4 MR. ALBERINO: Sure. So, Your Honor, I think 

5 there is clarity in terms of what we are proposing. 

THE COURT: Okay. 6 

7 MR. ALBERINO: I think where there is a lack 

8 of clarity is the hypothetical arguments that are made, 

9 the speculation about what claims may be out there, you 

10 know, are out there, that no one is asserting. But 

11 continue to throw up into the air in this courtroom, 

12 you know, as a basis for us to delay on moving this 

13 plan process forward. We're not dealing with 

14 situations where there's pending litigation. 

THE COURT: Right. 15 

16 MR. ALBERINO: Where the Government is coming 

17 up saying -- telling us that they have, you know, they 

18 have contractual arrangements with other parties that 

19 need to go through. 

20 

21 

THE COURT: Right. I don't want to -- I 

don't want to hear about any specific claim at all. I 

22 really am trying -- and maybe if I spend just a little 

23 more time reading your brief and reading the provisions 

24 of the plan, maybe you can steer me a little bit to 

25 make it a little clearer, maybe that's all it takes. 
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1 Maybe I'm imagining ambiguity. I just haven't had 

2 enough time to really study it. That could very well 

3 be true. 

4 What I want to do is I understand that 

5 somewhere down the road there will be claims that will 

6 be raised somewhere. And other Courts maybe into the 

7 jury, maybe not, somewhere in State Court, Federal 

8 Court, will have to wrestle with whether that claim 

9 that's rising on those specific facts at that time is 

10 covered by this release or not. Okay. 

11 What I don't want that Court to do is spend a 

12 lot of time saying what did Judge Koschik mean by that 

13 release. I want to know -- I want to be clear as I can 

14 be as to what is in and what is out of the release 

15 language, when and if I confirm the plan, so that it 

16 can be applied to facts that I'm not going to consider, 

17 because they're not here, they're in the future. 

18 So I don't want to get distracted with, you 

19 know, this specific problem down in Pennsylvania or 

20 

21 

22 

that problem in another plant in West Virginia. I'm 

not getting into that level of grandeur. I don't want 

to be there. I just want to understand the sort of 

23 claims that are being released, you know, the sort of 

24 third-party claims that are being released, and then 

25 what does the law say about that, whether I as the 
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1 Bankruptcy Judge, have authority to confirm a plan that 

2 would allow those third-party claims against third 

3 parties to be released, under what circumstances. 

4 

5 

6 

MR. ALBERINO: Okay. 

THE COURT: All right. Go ahead. 

MR. ALBERINO: Your Honor, so on this point -

7 - I have a couple points to raise here. Number one, 

8 the plan language, the release provisions themselves, 

9 although they're long, there are provisions that tether 

10 the releases to the Debtors' estate. 

11 If you look in Article -- I believe it's 8(e) 

12 of the plan, which is the FE non-Debtor release 

13 provisions, and it's clear that we are not releasing 

14 and I'm not sure if I said this or not earlier, that 

15 everything permissible under Dow Corning is getting 

16 released. 

17 

18 

19 

20 

THE COURT: Yeah. 

MR. ALBERINO: That's not what our plan says. 

THE COURT: Yeah. 

MR. ALBERINO: And if that was your 

21 impression --

22 THE COURT: I made that up just as an 

23 exaggeration but okay. 

24 MR. ALBERINO: It was a good example but 

25 that's not what we're asking for. 
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1 

2 

3 

4 

THE COURT: But you're --

MR. ALBERINO: That's not what our plan says. 

Our plan says -- this is on Page the redlines 

maybe it's helpful to look at it right now. 102 and 

5 103 of the redline, Your Honor. 

6 

7 

THE COURT: Okay. 

MR. ALBERINO: So if you look on Page 103, 

8 the second paragraph of the release provisions, and 

9 there are two paragraphs, but the second paragraph, you 

10 know, is designed to basically track what's in the FE 

11 settlement agreement. 

12 And you know, the claims that are being 

13 released, it's claims and causes of action, that -- I'm 

14 going to skip over a bunch of words, that arise from or 

15 relate in any way to the Debtors, the Reorganized 

16 Debtors, their businesses or their property. That's 

17 one of the five clauses in that provision. 

18 Number 2 refers to causes of action against 

19 the FE non-Debtor parties, causes of action against the 

20 FE non-Debtor release parties or their property arising 

21 in connection with any inter-company transactions, and 

22 other matters arising in the conduct of the Debtors' 

23 businesses. 

24 So again, causes of action against FE in --

25 arising in connection with inter-company transactions 
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1 and the conduct of the Debtors' business. 

2 

3 

4 

Number 3 refers to the Chapter 11 cases. 

THE COURT: Mm-hmm. 

MR. ALBERINO: You know, if there are issues 

5 associated with what FE has done in the Chapter 11 

6 cases, those claims are being released. 

7 Number 4, the formulation, preparation, 

8 negotiation, dissemination -- I can keep going, but 

9 basically picking up everything we've done here in 

10 Chapter 11 cases. 

11 They're asking for a release to make sure 

12 parties -- our Creditors are not coming after them with 

13 claims based upon all of the various documents and 

14 agreements that they have undertaken with us in 

15 connection with this Chapter 11 case. 

16 And the last one, again, Number 5, any act 

17 taken or admitted to be taken in connection with the 

18 Chapter 11 cases. 

19 So we think there's a tether here. This is 

20 not -- we're not seeking the broadest release possible 

21 under Dow Corning. What we're seeking is release 

22 that's tethered, we think, to claims or causes of 

23 action that arise or relate in any way to the Debtors, 

24 our businesses, our property, the Chapter 11 cases, our 

25 inter-company relationships and transactions. 
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1 THE COURT: What -- yeah, what does direct 

2 mean, derivative or direct? 

3 

4 

MR. ALBERINO: Sure. So derivative or direct 

refers to who has standing to pursue a claim. So with 

5 respect to derivative claims in the bankruptcy context, 

6 a derivative claim could be a claim that belongs to the 

7 estate but is being pursued by some other party that's 

8 authorized to pursue it. Sometimes like in shareholder 

9 derivative actions, Your Honor, the claim belongs to 

10 the estate but it's going to be -- but it's pursued by 

11 shareholders on behalf of the estate. 

12 You know, direct claims are claims that can 

13 be -- that can be pursued by individual parties that 

14 don't belong -- that don't necessarily belong to the 

15 estate. They're not derivative of estate claims. They 

16 are private, you know, rights of action, where those 

17 parties can pursue those claims. 

18 And the release is clear. Derivative and 

19 direct claims are picked up within the scope of these 

20 release provisions. Now, there may be a dispute that 

21 we would suggest we address at confirmation, as to 

22 whether the direct claims are still within the subject 

23 matter jurisdiction of this Bankruptcy Court, but it's 

24 clear that the release is picking up those claims. 

25 What we have not done here though is we have 
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1 not scheduled out every theoretical claim that could 

2 exist and possibly fall within these five clauses, 

3 within the release provision. 

THE COURT: That's fine. 4 

5 

6 

MR. ALBERINO: Which I know you know we don't 

have to do, and we shouldn't have to do here. But when 

7 -- when you're asked to take a look at these 

8 provisions, most Courts, Your Honor, will look at the 

9 release provisions and they're evaluate them, the 

10 subject matter jurisdiction issue, with the benefit of 

11 an evidentiary record at confirmation. 

12 And what we were hoping to do here is to move 

13 this forward, because we think the release is clear, 

14 what fits with what type of theoretical claims 

15 ultimately fall within these five clauses. Again, it 

16 limits our imagination, Your Honor, but we're happy to 

17 address them on a claim-by-claim basis, if parties 

18 actually put claims in front of us, where we can 

19 evaluate those claims against the release provisions 

20 and tell you that, yes, this claim would be covered, 

21 Your Honor, this claim would not be covered, and you 

22 can evaluate whether you have jurisdiction to cover 

23 jurisdiction to improve the release with respect to 

24 specified claims that are presented with evidence at 

25 confirmation on those points. 
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1 My concern about the process that you want to 

2 go down is I'm not sure if it advances the ball that 

3 far on some of these points. 

4 THE COURT: I don't think it's going to 

5 advance the ball toward getting the yes, but it would 

6 advance the ball toward making sure that the answer 

7 isn't no on essentially a summary judgment kind of 

8 grounds that Mr. Tenenbaum suggests. 

9 And this discussion that you just provided 

10 has been very helpful to me. 

11 

12 

MR. ALBERINO: Okay. 

THE COURT: And maybe we could do this in the 

13 shortened time frame that I really contemplating when I 

14 walked in this door here a few minutes ago. Let me 

15 just ask one other question. 

16 

17 

MR. ALBERINO: Sure. 

THE COURT: And you can answer it now or we 

18 can answer it at the next hearing, and we're going to 

19 talk about that hear in a second. 

20 MR. ALBERINO: I'd like to convince you to 

21 approve it today, so keep asking questions. 

22 THE COURT: I already took that step, right, 

23 so I can't go back. 

24 What -- when you referred in this language to 

25 any claims related, dot, dot, dot, to the Debtors, 
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1 Reorganized Debtors, their businesses or their 

2 property, there is a history here and I don't know -- I 

3 can't remember, you know, from just living in this 

4 area, what the history is exactly, but at some point 

5 many of these assets were owned by the by 

6 FirstEnergy Corp. 

7 

8 

MR. ALBERINO: That's right, Your Honor. 

THE COURT: At some point then FirstEnergy 

9 Solutions was created as a subsidiary, and then it was 

10 spun off, and time passed and --

11 

12 

MR. ALBERINO: Right. 

THE COURT: If we're talking about -- what if 

13 we're talking about an asset that is core to 

14 FirstEnergy Solutions, it's an asset, it's part of its 

15 business, but at one time it -- FirstEnergy Solutions 

16 didn't exist and it was owned by FirstEnergy Corp or 

17 its corporate ancestors? 

18 

19 

MR. ALBERINO: Mm-hmm. 

THE COURT: And there's an argument that 

20 whatever happens, whatever bad thing that happens, or 

21 whatever claim that's been asserted, derives to those 

22 yonder days, when it was FirstEnergy Corp or its 

23 predecessor, that owned the nuclear plant, owned the 

24 coal plant, owned the whatever, and something happened? 

25 Does this release those claims, even though it pre-
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1 dates let's call it for lack of a better word, the 

2 spinoff? And you don't have to answer it if you want 

3 to think about it, okay, but I think that's 

4 fundamentally one of the things I'm -- that's I need 

5 to know is that what this does or does it not do that? 

6 And if it does do that, is that permissible 

7 under the law? That, I think -- and I don't think we 

8 need a factual record here. I guess I need to know --

9 well, I don't even need to know the date of the spinoff 

10 or the date of -- because we're not talking about any 

11 specific claim. That's what I'm trying to understand. 

12 What does this mean? What do you intend it to mean? 

13 You, the Debtor. And is it permissible under the law? 

14 And if it's permissible under the law, after 

15 we wrestle down to earth what the definition is, let's 

16 go to confirmation. 

17 

18 

MR. ALBERINO: Right. 

THE COURT: Right. And then do everything 

19 that we have to do there. 

20 MR. ALBERINO: What I would say on this 

21 language is -- this is the language that we were asked 

22 to deliver. 

23 THE COURT: Right. I know. 

24 MR. ALBERINO: This addition, to satisfy our 

25 release provision. 
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1 THE COURT: Yeah. But that doesn't answer my 

2 question. 

3 

4 

5 

MR. ALBERINO: Understood. 

THE COURT: Right. 

MR. ALBERINO: And sitting here today as the 

6 Debtor, I can read -- as a lawyer I can sit here at the 

7 lectern and read that language. I don't have a dog in 

8 that fight down the road in terms of how that release 

9 gets interpreted, but I understand you want to know 

10 THE COURT: I understand you don't. I 

11 understand you don't. 

12 MR. ALBERINO: But you want to understand if 

13 you are approving this --

14 

15 

THE COURT: Right. 

MR. ALBERINO: -- you know, are you giving 

16 latitude to either FE non-Debtor parties, Governmental 

17 agencies to come in and argue down the road in some 

18 future proceeding, what this language meant, what was 

19 relating what did "related to their businesses," 

20 "related to the Debtors' businesses" cover? 

21 

22 

THE COURT: Yeah. 

MR. ALBERINO: Did it pick up all of the 

23 historical stuff. 

24 

25 

THE COURT: I think it's fair for me to 

understand what I'm being asked to confirm. I don't 
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1 think that's unreasonable. And I appreciate that the 

2 language is a product of negotiations between the 

3 Debtor, a bunch of Creditors, its former parent, who 

4 entered into a settlement agreement of $2 billion. I 

5 mean, I realize there's a lot of good, substantial 

6 things that are happening here. This is not 

7 inappropriate. 

8 But I need to understand what this aspect of 

9 

10 

11 

12 

13 

the deal 

a little 

we focus 

it could 

is, with a little bit 

bit more analysis. 

And what I'd like is 

just on this issue and 

be an hour long maybe. 

more precision, and then 

for the hearing, where 

have an argument, and 

Maybe that's all we 

14 need to take, I don't know, maybe longer. Not 

15 everybody needs to be here, although you're all 

16 welcome. And maybe additional briefing or maybe even 

17 not. I mean, you both seem to have done some pretty 

18 substantial briefing and I haven't studied it nearly 

19 enough, and so that's on me. I'm not caught up yet. 

20 But I would like an opportunity to put all 

21 these other things aside and really focus on this, 

22 because today was about too many things for me to do 

23 that meaningfully. 

24 And so I don't know if the Government would 

25 like a brief reply. I don't know if the Debtor would 
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1 like to file something, now that you've heard my 

2 questions. I don't know if FirstEnergy Corp, which is 

3 walking up to the podium right now, would like to 

4 comment. I'm open to all of that, including any of the 

5 members of the various Creditor Groups that are signed 

6 off on the agreement that I have --

7 MR. ALBERINO: Your Honor, I think your point 

8 is a good one. You need to know and be comfortable 

9 with what you're approving under the releases. 

10 Just a couple points. Number one, we want to 

11 move as quickly as possible on this. 

THE COURT: Yeah. 12 

13 MR. ALBERINO: We don't want -- there are a 

14 lot of -- there's a lot of moving pieces here and while 

15 we would -- while we expected to move this thing 

16 forward and deal with these issues down the road, if 

17 Your Honor wants to deal with it now, we'll deal with 

18 it now. But what I don't want to do is find out that, 

19 you know, we can't address this issue next week. 

20 Tuesday. We'll file -- if we need to file papers, 

21 everyone should have papers on file as soon as 

It's 

22 possible, and we should be back in front of you -- we 

23 would suggest we should be back in front of Your Honor 

24 next week on this. 

25 I think as far as the legal briefing goes, I 
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1 think most of the parties have briefed this legal 

2 

3 

4 

issue. I think what you're asking for you're not 

asking for the legal issue. 

for is you're not sure what 

I think what you're asking 

you're not positive 

5 about what the scope of this release covers, and you're 

6 looking, I think, for more precise language so you can 

7 understand what is covered. 

8 

9 

THE COURT: Yeah. 

MR. ALBERINO: What does "related to their 

10 businesses" mean, given the historical ownership 

11 between FES and the FE Corp, but as far as the legal 

12 issues go, I feel like those legal issues for the most 

13 part have been briefed. 

14 THE COURT: They may very well be adequately 

15 briefed. Although I would say that I don't know if one 

16 of the objecting parties, after you can clarify what is 

17 or is not in the release, might have further comments 

18 that they would like to put on paper before me. 

19 I'll tell you, before I came out, when I was 

20 looking at my schedule and trying to think how long 

21 this might take, I was thinking it might take a month. 

22 I'm convinced it's going to be a lot less than that. 

23 

24 

25 

Okay. I don't know if I can give you a week. It might 

need two. I have a confirmation hearing in another 

case next Tuesday and next week is generally busy. Two 
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1 weeks would be easier for me and I can give you the 

2 2nd. 

3 that. 

4 

5 

I'd have to move something but I would gladly do 

MR. ALBERINO: Okay. 

THE COURT: If you next week is tough. 

6 That's all I'm going to say. 

7 MR. ALBERINO: Okay. We can only work with 

8 your schedule. We just want to move at a pace -- we 

9 don't want this dragging out. 

10 THE COURT: I do want to move forward and I 

11 don't want to take this under advisement for a long 

12 

13 

time. 

this. 

I get -- I mean, there's a lot that's riding on 

I want to sort this issue out. If the answer is 

14 no, I just want to make it clear that that's possible, 

15 I want you to know as soon as possible. If the answer 

16 is yes or yes, maybe, you know, then let's get going. 

17 Let's approve the disclosure statement, let's set a 

18 schedule, let's figure out where discovery might be 

19 necessary and other things, and let's get going. 

20 MR. ALBERINO: Listen, Your Honor, we -- the 

21 other point I'm going to make here is that while you're 

22 asking us to address this, you know, on the papers, 

23 every opinion out there that considers these issues 

24 does so with the benefit of a confirmation record. 

25 The issues we're talking about in terms of 
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1 what type of claims fit within here, if we're going to 

2 go down, you know, if we're going to go down a pathway 

3 of evaluating related to jurisdiction, how do we just 

4 do that on the papers on the papers at this stage? 

5 MR. TENENBAUM: Can I interject? 

6 

7 

8 

THE COURT: Okay. 

MR. TENENBAUM: I think Your Honor really hit 

the nail on the head about what we need here. The 

9 questions that Your Honor has just been asking are not 

10 addressed in the other side's briefs, and we've been 

11 asking them for months, and we haven't gotten an 

12 answer. 

13 So we assume the answer is that they want 

14 everything, including all the independent liability, 

15 but we -- until they answer, we can't be a hundred 

16 percent sure, but that's our reading of the situation. 

17 And so we are happy to submit more briefs. We're happy 

18 

19 

if you want to decide it on the existing briefs. Two 

to three weeks is fine with us. I think Your Honor may 

20 recall we scheduled the disclosure statement hearing 

21 for today because I'm not in next week, but we wouldn't 

22 want it next week either, but -- and then we do want to 

23 respond very briefly to some of the points Mr. Alberino 

24 makes. Mr. McDaniel would be responding to that, but 

25 before he very briefly does that, I don't know if you 
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1 want to hear -- you want to hear from him now or --

2 THE COURT: I'll hear from everybody in 

3 whatever order you want to take it up. 

4 

5 

MR. TENENBAUM: Okay. 

THE COURT: Why don't we -- are you done, Mr. 

6 Tenenbaum? 

7 MR. TENENBAUM: Well, Mr. McDaniel is with my 

8 office and he's --

9 

10 

11 

THE COURT: Okay, let's -- fine. I didn't 

MR. TENENBAUM: 

THE COURT: 

Thank you, Your Honor. 

understand who was sitting 

12 over there. 

13 

14 

MR. MCDANIEL: Thank you, Your Honor. Nick 

McDaniel for the United States and NRC. I don't know 

15 that there's anything to add to what Mr. Tenenbaum just 

16 said. Just on one point that on what Mr. Alberino 

17 said, it's not all the time that these releases are 

18 evaluated in the context of a plan confirmation. I 

19 think we cite in our -- in our objection In re Arter 

20 and Hadden, which is a case from this district, where 

21 it was evaluated in the context of a pre-confirmation 

22 settlement agreement, that had the releases and 

23 contemplated the releases ultimately being included in 

24 

25 

the plan. It's almost exactly like what we have here. 

So just to that question of whether we have 
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1 to wait for some reason until confirmation, you know, 

2 we think that the legality of the releases is something 

3 we can address now. 

4 THE COURT: Okay. And again, in response to 

5 Mr. Alberino's point, this early process, this next two 

6 weeks, is not to confirm the plan or finally approve 

7 the release language. I haven't read the record. I 

8 need it to be at confirmation -- before I send this out 

9 for solicitation, I want to make sure that what is 

10 being asked here can possibly be confirmed. That's 

11 what I'm getting at. Before we take the time to send 

12 out a plan that might come back and not be confirmable. 

13 That's all. I want -- I'm risk adverse about that, 

14 about sending the big pile of paper to all my friends 

15 and neighbors, you know, twice. Once I'm good with, 

16 but twice I'd rather avoid. Yes, sir. 

17 MR. FAGEN: Your Honor, Matt Fagen from 

18 Kirkland Ellis, on behalf of Ohio Valley Electric 

19 Corporation. 

20 

21 

22 

23 

THE COURT: Right. 

MR. FAGEN: Your Honor, I missed roll call at 

the beginning. I apologize. 

THE COURT: That's fine. I knew --

24 somewhere. 

25 MR. FAGEN: I also wrote in my notes, good 
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1 morning, and obviously it's afternoon now and I want to 

2 be respectful to the Court's time and everyone else's. 

3 

4 

THE COURT: 

MR. FAGEN: 

Yes. 

I thought it might be helpful and 

5 I wasn't actually sure how relevant frankly that we 

6 were going to be here today, given that we didn't 

7 object to the disclosure statement. We didn't object 

8 to the RSA execution motion, and we don't have a 

9 problem with the approval of those as is. 

10 We do want to make sure that our rights are 

11 preserved with respect to the releases. We do think 

12 it's a really critical issue for OVEC, other economic 

13 stakeholders, and of course the Government. The 

14 release of a third party without the other third 

15 parties' consent is a huge economic and substantive 

16 give from that party and it shouldn't be taken lightly. 

17 For a second I was concerned that what Your 

18 Honor was proposing was to have an actual adjudication 

19 on the merits of the release in the next week or two. 

20 I want to at least be clear, that my client would be 

21 very concerned that we have adequate time to really 

22 brief and explore these issues, which might include 

23 discovery. I mean, what we wrote, for instance, was a 

24 very cursory statement on the Dow factors, but to the 

25 extent that OVEC is going to be -- or there's going to 
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1 be a ruling that OVEC or really any other economic 

2 party or any other party, is going to be waiving any 

3 substantive rights by a release, we do think that the 

4 adequate time should be taken, that everyone should 

5 have real time and it shouldn't be -- we would really 

6 be remiss if we only had a week or two, to actually 

7 brief the merits. 

8 Now, if Your Honor is proposing is more of 

9 should it go forward or is it patently unconfirmable 

10 

11 

12 

THE COURT: Yes. 

MR. FAGEN: We don't have an issue with that. 

THE COURT: Fine. That's you have my 

13 commitment that I am not going to enter a final order 

14 approving the releases without getting to plan 

15 confirmation, without having an adequate record, 

16 without everybody having a full opportunity to object 

17 to the plan, including that language and how it might 

18 impact them, for example. Okay. 

19 

20 

21 

22 

MR. FAGEN: Okay. I'll sit down. Thank you. 

THE COURT: Thank you. 

MR. McCLINTOCK: Your Honor, extremely 

briefly. Again, Matt Mcclintock for Sierra Club. It 

23 sounds like this is where Your Honor is heading with 

24 it, but our big problem was, again, sort of a lack of 

25 understanding of our potentially independent claims 
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1 against the parent for environmental liabilities, from 

2 their ownership being released, and I think if we get a 

3 clarification from that, of that issue from the Debtor, 

4 the only thing I'd ask is that we do have a change to 

5 file a supplemental brief in response to that, so we 

6 can then address it now that we know what the Debtors' 

7 and/or the parent's position is with respect to how 

8 broad they think these releases are. 

9 

10 

11 

12 

13 

THE COURT: Okay. 

MR. McCLINTOCK: So thank you, Your Honor. 

THE COURT: All right. 

MR. WEARSCH: Thank you, Your Honor. Tom 

Wearsch from Jones Day for FirstEnergy Corp. The 

14 settlement agreement that we are all talking about here 

15 

16 

17 

18 

THE COURT: Yes. 

MR. WEARSCH: provides substantial and 

significant value to the Debtors' estates. I think 

19 they're appropriately referred to it as massive value 

20 in their pleadings. And it's value that's making the 

21 plan that's before the Court even possible. I think 

22 everyone recognizes that. 

23 And entering into that settlement agreement, 

24 a full and final settlement of all potential claims, 

25 was absolutely a necessary for FirstEnergy Corp. This 
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1 is one-stop shopping, you know, for our client. 

2 Every provision of that settlement agreement 

3 was highly negotiated through a very painful process, 

4 as the people in the room would attest. But the 

5 releases were heavily, heavily negotiated, and the 

6 language that was used was very particular, and 

7 FirstEnergy Corp absolutely, you know, positively 

8 believes that it is necessary to receive these releases 

9 in order to provide that substantial value to these 

10 estates. 

11 With respect to the terms of those releases, 

12 it was -- we were very focused on making sure that the 

13 we call it a gate that you have to go through in 

14 order for the releases to be effective, and there's two 

15 gates. One is it has to be a holder of a claim or 

16 interest against the Debtors, not a holder of a claim 

17 or interest just against FirstEnergy Corp, so there has 

18 to be some nexus there first and foremost. 

19 Second, and while there are the more standard 

20 provisions regarding activities during the Chapter 11, 

21 really the relation to the Debtors' estates' properties 

22 and the Debtors themselves is what's important. 

23 

24 

THE COURT: Yeah. 

MR. WEARSCH: And we believe that that nexus 

25 -- that gate that you also have to walk through, that 
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1 is where you get to the subject matter jurisdiction, 

2 which we believe is absolutely appropriate under 

3 

4 

existing case law and Dow. Ultimately, we believe that 

the Court could make this decision today. I can give 

5 everyone a very simple answer, which is in the example 

6 that was just given of a facility that was formerly 

7 owned by a FirstEnergy Corp, a non-Debtor FE Corp 

8 entity, that is now owned by the Debtors, that would be 

9 a released claim. And our response to that would be 

10 the massive value that is being given up by FirstEnergy 

11 

12 

Corp to make this plan possible. So, yes, there is 

consideration there. This is not a free release. This 

13 is a very, very expensive release, but it allows our 

14 client to be able to move forward with their business, 

15 once again, you know, paying once. 

16 There is one comment that I really do have to 

17 come back to, which is, you know, we just can't leave 

18 unsettled, which is coming back to the types of claims, 

19 and why I'm worried about a two-week briefing, because 

20 I'm not sure we're actually going to get anywhere 

21 further. I just tried to very clearly answer the one 

22 question that was raised regarding what the release 

23 would do, that Your Honor raised in that situation. 

24 We started working last fall with Mr. 

25 Tenenbaum and his various clients and the various 
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1 agencies, to try to, you know, come to a list of 

2 potential claims, so that we could understand the scope 

3 of, you know, what FirstEnergy Corp might be looking at 

4 from a claims standpoint, and to this date we -- it's 

5 still unclear to us what type of claims are out there, 

6 or could potentially be out there. 

7 It's very much so potential theories, you 

8 know, things that are not yet articulated and 

9 speculative, and I'm not sure how that's going to 

10 change between now and two weeks from now. 

11 THE COURT: Well, that's not going to change, 

12 but what you're describing are things that are unknown 

13 to people that are alive today. Right? I mean, we 

14 don't know what will happen with something that was 

15 built or maintained or owned or operated five years 

16 

17 

ago, ten years ago, 15 years ago, 20 years ago. Right? 

I mean, that's always the problem. We don't know what 

18 boiler is going to break up, you know, blow up, that 

19 

20 

was built in the past. Right? So I'm -- I appreciate 

that you're trying to get your arms around that. I 

21 appreciate you're trying to get a nice list from Mr. 

22 Tenenbaum but I can also appreciate that he doesn't 

23 know a full answer. 

24 And I have no doubt, and I completely 

25 understand that whatever releases that you've 
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1 negotiated, and it sounds like I'm getting a little 

2 more clarity as to what releases have been negotiated, 

3 but I hope to get that in writing soon, was heavily 

4 negotiated with the Debtor, and maybe with their 

5 Creditor Group. And that $2 billion of consideration 

6 is a lot of stuff. Right? And I also understand that 

7 it's one-stop shopping, that's your deal. I appreciate 

8 that. 

9 It wasn't negotiated with Mr. Tenenbaum's 

10 

11 

clients. It wasn't negotiated with unknown Creditors. 

They didn't sign off on that. So that's the issue, 

12 okay, and I also understand that whether I approve or 

13 don't approve or whether they go forward or don't go 

14 

15 

forward, it's going to have a big impact. I understand 

it's important. I really do. I'm not saying no. I'm 

16 just saying I need to understand better, and I need to 

17 look at this more carefully. 

18 And I don't think the schedule is going to 

19 fit any other way than on the two-week horizon that 

20 we've discussed. So I want to see where this goes and 

21 to the extent you and your client would like to file a 

22 written statement on this, you're welcome to. You're 

23 not required to. Maybe you don't want to, that's fine. 

24 It's up to you. We can talk about what the schedule 

25 should be, but I would like the Debtor or the Debtor 
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1 and FE Corp also to define in writing as best as 

2 possible what these releases are and why we should 

3 and why they should be capable of being released. And 

4 maybe the legal argument has already been stated, and 

5 it doesn't need to be repeated, so that Mr. Tenenbaum 

6 and anybody else that's been objecting, can comment on 

7 that and clarify their briefing, if necessary, and then 

8 we can have a hearing with an oral argument to discuss 

9 it in two weeks or so. That's what I would like to do. 

10 MR. WEARSCH: Thank you, Your Honor. 

11 MR. ALBERINO: Your Honor, I was just going 

12 to say, I feel like this issue has already been 

13 briefed. The operating assumption of all the objecting 

14 party releases is that the -- was that FE was seeking a 

15 non-Debtor release for unrelated to historical 

16 ownership of the sites. 

17 

18 

19 

THE COURT: It was. Is that what you said? 

That's what I thought I heard. I just 

MR. ALBERINO: I said the release applied to 

20 properties that we own, where you were historical 

21 owners of those properties. And I think that's the 

22 underlying issue. This is the whole issue here in this 

23 case right now, is the issue of whether the release can 

24 be approved with respect to any claims, State or 

25 Federal Agencies may have against FE related to their -
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1 - related to their historical ownership of our 

2 properties. 

3 

4 

THE COURT: Okay. 

MR. ALBERINO: That's the issue. I feel like 

5 that's been briefed and I feel like we've covered that 

6 off already. 

7 

8 

9 

10 

11 for. 

THE COURT: That's a lot clearer. 

MR. ALBERINO: Right. 

THE COURT: Than --

MR. ALBERINO: That's what they're asking 

12 THE COURT: a few minutes ago. 

13 MR. TENENBAUM: That has never really been 

14 clearly stated anywhere. But two questions about that 

15 is does that also include the half-built facility which 

16 the Debtor has never operated? And does it include the 

17 Pleasants facility, which the Debtors don't even yet 

18 own? 

19 THE COURT: Well, okay. I'm not in these 

20 next two weeks we're not going to litigate this plant 

21 or that half of a plant. That can be done in 

22 confirmation, if that's material or that's relevant. 

23 Right? That gets into a factual record that we're not 

24 doing that in two weeks. 

25 I think I now understand the scope of the 
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1 release that's being requested. And I think Mr. 

2 Tenenbaum now does too and perhaps everybody else in 

3 the room. 

4 

5 along. 

6 

7 

MR. TENENBAUM: That's what we feared all 

THE COURT: Okay. Fear or not --

MR. ALBERINO: That is what has been briefed. 

8 I think that has been the concern that they've raised, 

9 and that's--

10 

11 

THE COURT: Listen --

MR. ALBERINO: -- the position that's been 

12 stated in court. 

13 THE COURT: If I am just being dense, you 

14 know, I'm not blaming you. I'm just saying I 

15 appreciate understanding it. When should we have any 

16 briefs due? Should we have just a one deadline in 

17 advance of the hearing for everybody to file anything 

18 they want to file? And if nobody files anything, we're 

19 just going to argue over what's been filed already? Or 

20 does somebody want to file something first with 

21 something coming later? I'm open to a lot of different 

22 choices on this. 

23 MR. ALBERINO: Can I have a minute while I 

24 confer with my colleagues, Your Honor? 

25 THE COURT: Fine, you want to discuss it. 
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1 

2 

3 

MS. PATTON: Your Honor. 

THE COURT: Yes, ma'am. 

MS. PATTON: I think there's two kind of 

4 issues that are outstanding today as it relates, or 

5 probably three as it relates to the third-party 

6 releases. There is whether the plan is confirmable 

7 with those provisions, do they comply with applicable 

8 law, but then there's also adequate information 

9 objection, that most of the parties have, and I think 

10 the third-party releases go well beyond Mr. Tenenbaum. 

11 We don't represent a Governmental entity. We are here 

12 as just -- as an authorized party in bankruptcy cases 

13 to raise issues, especially when we think they don't 

14 comply with the Bankruptcy Code. So it's not just 

15 about is it enough to explain if it covers Mr. 

16 Tenenbaum's client. It's whether the Debtors have 

17 provided sufficient information or I'm sorry, whether 

18 the releases that the Debtors are requesting comply 

19 with applicable law. If you decide that it does, does 

20 the --

21 

22 

THE COURT: Or that it can. 

MS. PATTON: Or that it can, right. Is the 

23 information included in the disclosure statement 

24 adequate enough for a Creditor to vote for the plan, 

25 right, or the releases? And thirdly, are they 
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1 consensual or non-consensual? We have this whole opt-

2 out, opt-in provision as it relates to the other third-

3 party releases, because remember, it's not just the FE 

4 non-Debtor releases, there are Debtor party releases 

5 and other party releases. 

6 

7 

THE COURT: My understanding is there is a 

separate provision, different kind of releases. Don't 

8 make me explain what they are right now, because I'd 

9 have to read it, that involves opting out. This 

10 section involving claims against FirstEnergy non-Debtor 

11 affiliate parties for historical -- that does not have 

12 an opt-out, correct? 

13 

14 

15 

MS. PATTON: Correct. 

THE COURT: Okay. So I think that's clear. 

MS. PATTON: Yes, but I just want to make 

16 sure when we're talking about third-party releases that 

1 7 it's not 

18 

19 

20 

THE COURT: I'm talking about those. 

MS. PATTON: All --

THE COURT: I'm talking about those. I'm 

21 talking about the -- the FE non-Debtor party, no opt-

22 out, third-party releases. 

23 

24 

MS. PATTON: Right. But we still have -

THE COURT: All the adjectives in there. 

25 Anything else? 
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1 MS. PATTON: But we still have objections 

2 that cover those other releases, that we haven't 

3 addressed today, so I want to make sure that we --

4 those objections don't get lost. 

5 

6 

7 those. 

8 

THE COURT: Okay. 

MS. PATTON: Because we haven't addressed 

MR. ALBERINO: Your Honor, from what I'm 

9 hearing it sounds like you want an adjournment on the 

10 disclosure statement hearing. You want to do some more 

11 work on the release provisions. 

12 

13 

THE COURT: Yeah. 

MR. ALBERINO: You want to read our papers 

14 and read the plan provisions on this -- and it seems 

15 like a lot of the issues have already been briefed. 

16 I think what it sounds like what you're 

17 looking for is some supplemental briefing on the FE 

18 non-Debtor release point, and that we should come back 

19 here --

20 

21 

THE COURT: Yeah. 

MR. ALBERINO: To deal with some of these 

22 open release points. 

23 

24 

THE COURT: 

you on the record. 

I agree. What I want is to get 

I may have already, although in 

25 writing would be nice, as to what the releases mean, 
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1 and the explanation from Mr. Wearsch was -- that's what 

2 I was looking for. That clarified in my mind and I 

3 think in Mr. Tenenbaum's mind, what's going on here, so 

4 now we can evaluate the law. 

5 If both of you -- if every party thinks that 

6 they've already briefed the Dow Corning, et cetera, 

7 issues with respect to that, great. I will now read it 

8 with -- I will now read it and I will read all the 

9 cases and I will get prepared and then I would like to 

10 have an argument about whether it can be done or 

11 whether it can't be done. 

12 MR. ALBERINO: Well, as I say, Your Honor, I 

13 think given the issues -- most of the issues -- the 

14 issues have been briefed. What I'm hearing right now 

15 is you want to evaluate --

16 

17 

THE COURT: Yeah. 

MR. ALBERINO: whether the plan is 

18 patently unconfirmable, based upon this release issue. 

19 

20 

21 approved. 

22 

23 

THE COURT: Right. 

MR. ALBERINO: Not whether they should be 

THE COURT: Yes, that is correct. 

MR. ALBERINO: And I think that's the issue 

24 that has been briefed by us and by other parties --

25 THE COURT: Okay. 
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1 MR. ALBERINO: Other parties who chose to 

2 brief that issue for purposes of today. 

3 THE COURT: If you decide to rest on the 

4 briefs you filed, it will not be interpreted as any 

5 

6 

waiver of argument. I get it. I'm not 

MR. ALBERINO: I understand. So my question 

7 is procedurally, do we want to adjourn the DS hearing. 

8 

9 it to --

10 

THE COURT: Yeah, I think we need to adjourn 

MR. ALBERINO: Invite parties to file 

11 supplemental briefing 

12 

13 

14 

15 

THE COURT: On the release issue. 

MR. ALBERINO: To patently confirm 

THE COURT: Yes. 

MR. ALBERINO: We would hope Your Honor would 

16 not permit parties to seek discovery in connection with 

17 this --

18 

19 

20 

21 

22 

23 

THE COURT: In these two weeks? 

MR. ALBERINO: In these two weeks. 

THE COURT: No. 

MR. ALBERINO: For this hearing? 

THE COURT: I don't have time for that. 

MR. ALBERINO: And then when we come back, 

24 and you'll tell us when we come back --

25 THE COURT: Right. 
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1 MR. ALBERINO: You'll have the benefit of 

2 having gone through all those -- supplemental briefs if 

3 the parties file -- the provisions and we can also pick 

4 up on some of the other issues mentioned by Ms. Patton, 

5 because everybody has spent a lot of time briefing --

6 

7 

THE COURT: Right. 

MR. ALBERINO: -- the -- what we call the 

8 consensual release for the opt-in and opt-out issues, 

9 which --

10 

11 

12 

THE COURT: Right. 

MR. ALBERINO: -- may overlap. 

THE COURT: I lost sight of the fact that 

13 there were other, you know, detail issues regarding the 

14 disclosure statement that we hadn't got to, and I 

15 realize now that it's because some of them were within 

16 the general bailiwick of releases, we didn't discuss 

17 them, so we'll also discuss those in two weeks. 

18 MR. ALBERINO: Your Honor, I just want to be 

19 clear, we are not hearing -- this is not a Dow Corning 

20 hearing, where we are presenting evidence 

21 

22 

23 

24 

THE COURT: That is correct. 

MR. ALBERINO: on multiple factors. 

THE COURT: Yes. 

MR. ALBERINO: This is focused on is the 

25 release as structured, does it render the plan patently 
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1 unconfirmable as a matter of law? 

2 

3 

THE COURT: Yes, that's right. 

MR. ALBERINO: I think what we tried to 

4 establish in our papers is it's not patently 

5 unconfirmable as a matter of law, but we're going to 

6 have to go to the record. 

7 

8 

THE COURT: Okay. 

MR. ALBERINO: I know that's the issue you're 

9 struggling with. 

10 THE COURT: Right, that is right, and so we 

11 will also go over any other disclosure that we need to 

12 put in the statement regarding what those releases are, 

13 and that may include a blunt statement, you know, 

14 transcribed from Mr. Wearsch's, you know, statement, as 

15 to what the release includes. You know, attention, 

16 that includes this too. 

17 MR. McCLINTOCK: Your Honor, and that's 

18 actually the issue that I stepped up for, was that this 

19 is both -- for us it was a patently unconfirmable 

20 issue, but it was also a disclosure issue. 

21 

22 

THE COURT: Okay. 

MR. McCLINTOCK: And the one thing -- because 

23 I don't want to slow down the process that we're 

24 talking about here actually, is that the biggest issue 

25 to us that should be added to the disclosure statement 
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1 is that disclosure could be a charter, whatever else, 

2 of which property is currently owned by the Debtors, 

3 were previously owned by the FE non-Debtors who are 

4 receiving these releases. And I'm not talking about 

5 laying out claims. I'm just talking about some sort of 

6 historical ownership inter-relationship. 

7 MR. ALBERINO: Your Honor, I can easily 

8 answer that question. Every one, I mean, all of the 

9 plants, the power plants, were all acquired back in 

10 2005 when FE became -- when FE decided to move into 

11 

12 

competitive generation. So all of the historical 

plants were moved to FE back in 2005. The landfills 

13 were moved at different points along the way. 

14 THE COURT: I don't know if what he's looking 

15 for is a list of what all those properties are. When 

16 he's saying every one, I mean, there's probably 

17 properties that were FE properties that were then FES 

18 properties, that are no longer FES pos. I approved 

19 some sales of some of them, so I can think of a couple. 

20 I don't know if this is material or not. 

21 

22 couple. 

23 

MR. McCLINTOCK: Your Honor, I knew about a 

THE COURT: I'm not going to sort that out 

24 here, right now, but we can sort it out in two weeks. 

25 And with respect to -- what sort of -- assuming that I 
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1 give you the green light and say it is possible for you 

2 to get these releases, but actually getting them will 

3 require a record and confirmation, assuming that's my 

4 result, I would love it if in the next two weeks you 

5 could reach out to Ms. Patton, Mr. Tenenbaum, anybody 

6 else from the Sierra Club, to try to come up with some 

7 language to, you know, make -- to a further redline 

8 of the disclosure statement, so it is as clear as 

9 possible for the disclosure purposes, as well as all 

10 the other little miscellaneous issues we have talked 

11 about today, so that we're as close to being ready to 

12 go on a disclosure statement as we can. 

13 

14 

MR. McCLINTOCK: Okay. 

THE COURT: All right. There may be follow-

15 up issues that are unavoidable, but if you can use 

16 these two weeks to do that, as well, I would appreciate 

17 it. Okay. 

18 

19 

20 

MR. McCLINTOCK: Yes, Your Honor. 

THE COURT: All right. Thank you, everybody. 

MR. TENENBAUM: One more -- question for 

21 clarification. We haven't set --

22 

23 

24 though. 

THE COURT: The date. 

MR. TENENBAUM: Dates yet, but two things 

I know Your Honor doesn't want to hear 

25 anything about particular sites or claims or anything, 
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1 but will it be helpful or not helpful for us when we 

2 make our supplemental arguments, to say, for example 

3 

4 

5 

6 

7 

THE COURT: Yeah. 

MR. TENENBAUM: Is that good or bad? 

THE COURT: Yeah, sure. 

MR. TENENBAUM: That's okay? 

THE COURT: That's fine. I'm not going to 

8 make any findings about -- but yeah, and in fact, you 

9 know, describing the sort of circumstances that are 

10 conceivable may help, because I'm not an environmental 

11 lawyer. 

12 

13 

MR. TENENBAUM: Thank you, and 

THE COURT: That could help me understand 

14 what we're dealing with or what we might be dealing 

15 with. 

16 

17 

MR. TENENBAUM: Excellent. 

THE COURT: Even if it's hypothetical. It 

18 may even be better, because then there's never going to 

19 be a record about it. 

20 MR. TENENBAUM: That's fine, and then the 

21 second question is we have certain informal discovery 

22 proceeding. I just wanted to make sure that this 

23 should not upset that in continuing. 

24 

25 

THE COURT: You mean about other matters? 

MR. ALBERINO: Segue to that in a second. 
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1 

2 

THE COURT: About other matters? 

MR. TENENBAUM: No. About their 

3 environmental liabilities. 

4 

5 

THE COURT: I see. 

MR. ALBERINO: Your Honor, actually whenever 

6 we want to talk about dates, but I was going to suggest 

7 that all the parties that believe that they want to 

8 serve discovery on us in connection with environmental 

9 issues for confirmation, my suggestion is send us your 

10 discovery request in writing. We have not received 

11 formal written discovery requests from any party 

12 

13 

14 

related to the environmental issues. Send a formal 

request. I believe the Sierra Club --

THE COURT: Does anybody feel that we need 

15 any kind of restriction on discovery? Does anybody 

16 MR. ALBERINO: Your Honor, I want to know 

17 what they want. 

18 

19 

20 

21 

22 

THE COURT: I understand. 

MR. ALBERINO: I do not want to slow these 

things down. Prepare your discovery requests and 

THE COURT: And I assume that everybody can 

do all the discovery they want. I realize having a 

23 schedule sharpens your attention as to how to proceed, 

24 but I'm not suggesting nor have I ever suggested that 

25 anybody slow down on that front or, you know. You 
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1 know, you could also negotiate with the Union in the 

2 meantime too. You can use your time -- everybody can 

3 use those phone things that they have and technical 

4 MR. TENENBAUM: Technically I suppose one 

5 could say that you shouldn't do discovery on the plan 

6 until the disclosure statement is approved, but --

7 MR. ALBERINO: I think Mr. Tenenbaum has been 

8 asking for information and complaining about us not 

9 giving him information, Your Honor. I'd like to see 

10 his request in writing and delivered to us this week. 

11 

12 discovery. 

THE COURT: Okay. Do discovery or don't do 

I'm going to set the discovery schedule 

13 also in two weeks, right, that's the other thing --

14 MR. ALBERINO: We would like to get a head 

15 start and not have parties come to us two weeks from 

16 now --

17 

18 

THE COURT: I think that's fine. 

MR. ALBERINO: -- sitting on their hands, 

19 done nothing. 

20 THE COURT: I think that would be good if 

21 they did that. 

22 MR. TENENBAUM: But I guess -- the best way 

23 to keep progress moving and start discovery flowing or 

24 continuing to flow would be to respond to the informal 

25 requests we've already made. I mean, we can make a 
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1 formal --

2 MR. ALBERINO: Your Honor, we've responded to 

3 his informal discovery requests. We've received not 

4 one follow-up question 

5 THE COURT: All right, I'm done. I'm done. 

6 We're not going there. We're done. 

7 

8 writing. 

9 

10 right. 

MR. ALBERINO: Just send a request in 

THE COURT: Great. Great. Do that. All 

It's the 19th. We're going to have a hearing 

11 on April 2, ten o'clock all right? 

12 

13 

MR. ALBERINO: That works for us, Your Honor. 

THE COURT: Should we just have one deadline 

14 for anybody to file anything, if they want to file 

15 anything? Or do you want --

16 MR. ALBERINO: I would suggest maybe a 

17 deadline one week from today for briefing with Friday 

18 deadline for replies? 

19 THE COURT: Fine. Any further briefing or 

20 whatever the next brief would be called, first 

21 supplemental brief, would be due on March 26, and the 

22 second supplemental brief, we'll just call it that, 

23 because I don't know if 

24 

25 

MR. ALBERINO: The reply. 

THE COURT: Reply to the supplemental would 
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1 be due on March 29, the Friday. The hearing will be 

2 April 2nd, 10:00 a.m. Yes, ma'am. 

3 MS. PATTON: You want to set a deadline, time 

4 on that 

5 

6 29th? 

7 

8 both --

9 

10 

11 

12 

13 

14 

THE COURT: Can't we just have it be the 

MR. ALBERINO: 4:00 p.m. Eastern works for 

THE COURT: All right, 4:00 p.m. Eastern. 

MS. PATTON: Oh, no. 

THE COURT: You want 5:00 p.m.? 

MS. PATTON: 11: 5 9. 

MR. ALBERINO: Follow that -- I think --

THE COURT: Our computers work 24 hours a day 

15 except when they don't. They usually work. 

16 

17 

18 

19 

20 

MR. ALBERINO: So it's 4:00 p.m., Your Honor? 

MS. PATTON: No. 

THE COURT: You want more time? 

MS. PATTON: Yes, Your Honor. Set the date. 

THE COURT: There's only three days, let's 

21 just do the 29th. 

22 MR. ALBERINO: Only for Ms. Patton. 

23 

24 

MS. PATTON: Thank you. I appreciate it. 

THE COURT: All right. What have we 

25 forgotten? I mean, I'm sure there's people are 
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1 unhappy, but what is there anything else that I need 

2 to resolve today? Will you prepare after discussing 

3 with your group the form of the order, doing what I did 

4 with respect to the 

5 MR. ALBERINO: Yeah, so on the RSA we will 

6 circle up with the parties to revise the order and deal 

7 with the amendment. 

8 

9 

THE COURT: Okay. 

MR. ALBERINO: My understanding is on the 

10 disclosure statement, there were a number of plan and 

11 DS issues that -- where we agreed today on the record 

12 to make some changes, and we will incorporate them 

13 probably into a third amended plan, which we'll --

14 

15 

THE COURT: Yeah. 

MR. ALBERINO: file in advance of the 

16 hearing on the 2nd. 

17 THE COURT: Yes, especially if you can 

18 include these issues on the releases, which contingent 

19 on --

20 MR. ALBERINO: I was going to say, Your 

21 Honor, to the extent we can --

22 THE COURT: I'm just wondering how many 

23 different redlines will show up on the docket, to 

24 

25 

create confusion. Use your discretion. If you want to 

file it, file it, that's fine. If you want to just 
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1 bring it with you, that's fine too. 

2 MR. ALBERINO: I think we will -- I think to 

3 the extent that we can work with our counterparties on 

4 the settlement, on additional disclosure language or 

5 language on the plan release, we will try to 

6 incorporate that and get that on file, you know, in 

7 advance of the hearing. 

8 

9 

THE COURT: That's fine. 

MR. ALBERINO: I assume if we're going to do 

10 that, you know, the parties would like to reference 

11 that in briefing, so we will -- try to get that stuff 

12 ironed out. 

13 THE COURT: That is fine, and I appreciate 

14 your work on that in the intervening couple of weeks. 

15 MR. ALBERINO: Okay. And I think the 

16 remaining kind of open points on the disclosure 

17 statement we have the patently unconfirmable issue on 

18 the non-Debtor release. We still have the third-party 

19 consensual release issues, the opt-in, opt-out issue. 

20 

21 

THE COURT: Right. 

MR. ALBERINO: Which has been briefed and 

22 which will I assume be argued on the 2nd, as well, and 

23 if there are kind of other lingering issues, we didn't 

24 get through today, I assume we will deal with it on 

25 that date. 
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1 THE COURT: All right. If there are -- I 

2 feel like we have -- everyone had an opportunity --

3 

4 

MR. ALBERINO: Yes. 

THE COURT: to resolve everything, 

5 including the issues with the Union in terms of 

6 disclosure. So I look forward to seeing that -- the 

7 final redline or the next redline. 

8 MR. ALBERINO: And Your Honor will deal with 

9 scheduling, as you said, on 

10 

11 

12 

THE COURT: Yes. 

MR. ALBERINO: the 2nd. 

THE COURT: So we'll adjourn the discovery 

13 motion and the disclosure statement 

14 

15 

16 hearing. 

17 

MR. ALBERINO: Right. 

THE COURT: to the April 2nd, 10:00 a.m. 

MR. ALBERINO: As we indicated, we welcome 

18 people to begin the discovery process. 

19 

20 

21 

22 

23 

24 

25 

time. 

THE COURT: And discovery can start at any 

Thanks, everybody. Court is adjourned. 

(End of proceedings at 5:17 p.m.) 
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1 State of Ohio 

2 Cuyahoga County 

3 

4 

5 

6 

7 

8 

CERTIFICATE 

9 I, Marc Eppler, a Notary Public, within and for the 

10 State of Ohio, do hereby certify that the above 

11 transcript is a true and accurate record of the hearing 

12 held before the HONORABLE ALAN M. KOSCHIK. This record 

13 was prepared from an audio recording provided by the 

14 Court. 

15 IN WITNESS WHEREOF, I have hereunto set my hand and 

16 seal of office in Cleveland, Ohio on this 22nd day of 

17 MARCH, A.D., 2019. 

18 

19 

20 

21 

22 

23 

24 

25 

MARC EPPLER 
Notary Public - State of Ohio 

my commission expires 9-14-2023 
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